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IN THE 
Supreme Court of Appeals of Virgini~ 
AT RICH1\10ND. 
D. W. SYI{ES 
vs. 
. i JANE BROWN . 
To the Honorable Judges of the Sttrpreme Court of Appeats 
of Virginia: 
Your petitioner, D. W. Sykes, respectfully represents that 
l1e is aggrieved by a final judgment of the Circuit Court or 
Surry County for the sumo£ Two Thousand Dollars ($2,000) 
with interest and costs, entered on the 25th day of March, 
1930, in favor of Jane Brown against your petitioner, in a 
certain proceeding by notice of motion for the recovery of 
damages for a personal injury alleged to have been caused 
to Jane Brown by the- neglig-ence of your petitioner in the op-
eration of an automobile. 
STATE1\1ENT OF THE CASE. 
The original notice of motion joined your petitioner- nncl 
the United States Fidelity and Guaranty Company as defend-. 
ant-s. The said company appeared and filed its demurrc1·. 
The demurrer was sustained and the plaintiff filed an amended 
notice of motion which will be found on page 8. The plaintitr 
1filed her bill of particulars found on page 10· of the record 
and your petitioner pleaded the general issue, filed his g-rouncJs 
of defense (R.,- p. 13) and the particulars of the plaintiff's 
contributory negligence ( R., p. 15). rrhe case was tried bnf oro 
a jury on the 3rd day of December, 1929. The evidence 
upon this trial is set out in the Certificate of Evidence be-
ginning on page 28 of the record. The instructioJlS given 
and refused upon this trial are set out in the dClfeltdant's 
Bill of Exception No. 1, beginning· on page 1:38 of the r<?cord. 
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There was a verdict for the defendant, your petitioner. The 
plaintiff moved to set the verdict aside. The court sustained 
the. motion, entered a judgment for the plaintiff and directed 
that a jury be impanelled to make an assessment of damages. 
'l'he defendant excepted. The evidence upon the trial of the 
assessment of damages is set out in Bill of 14jxception No. 2, 
beginning on page 149 of the record. The instructions given 
an"d refused upon the trial.of the assessment of damages are 
set forth in Bill of Exception No. 3, beginning on page 185 
of the record. Upon this trial ther~ was a verdict for the 
}Jlaintiff in the sum of Two Thousand Dollars ( $2,000). Your 
petitioner moved the court to set this verdict aside. The 
court overruled this motion and entered the final judgment 
complained of. The defendant excepted. See Bill of Excep-
tion No. 4, beginning on page 190 of the record. Exceptions 
were taken to the admission of certain testimony upon the 
trial of the assessment of damages. This is set out in Bill. 
of Exception No. 5, beginning· on pag·e 192 of the record. 
The accident involved occurred on the public highway in 
Surry County betw~en S'urry C.ourthouse and Smithfield at 
a place known locally as "California". The location of the 
store on the right hand side of the road, going to Smitl1field, 
the sho-p on the left band .side, and the intersecting road will 
appear from the plat filed in evidence. The plaintiff, Jane 
Brown, a woman -of the age of seventy-six years, but quite 
active in spite of her age, came out of the store and started 
across the highway, going a little bit down the highway to-
wards Smithfield, in a diag·onal course, to the intersecting 
road. leading- to her home (R., p. 73). She testifies that she 
looked towards Surry Courthouse before she started across 
the road and saw an automobile approaching from that di-
rection (R., p. 69), the automobile being up about Joe Brown's 
gate, which the engineer testifie~ is 339 feet from. the store 
(R., ·p. 113). She had in her hands several bundles and wa~ 
wearing a slat bonnet or a shawl over her head (R., pp. 51 
nnd 90). She states that she kne'v that she had plenty of 
time to g·et across the road and that she did not look again 
towards Surry Courthouse until the car was right up at her 
(H.., pp.-70 and 71), but that she was looking in the direction 
of the intersecting road which comes into the big·hway down 
helow the store and on the. opposite side of the road (R., p. 
74). . 
The defendant, yout: petitioner, 'vbo, ag will appear from 
the record had been driving automobiles for sixteen years 
.and had never had an a(1cident before, was going towards 
Smithfield in his automobile. When he first ~aw the plaintiff 
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she was just coming out from under the shed of the store 
(R., p. 82) and had not gotten out on the road (R., p. 95). 
He was at point ''A'' on the map. He procoode<.l a short dis-
tance and then b.egan .blowing his horn. .!\t this time the 
plaintiff wa:s on the edge of the highway (R., p. 83). lie 
/Continued to blow his horn and reduced his speed from tbirty .. 
dive miles an hour to twenty-five miles an hour, turned to the 
left to avoid hitting her, slowed down, put on 11is brake'3 and 
when opposite the shop, which is on the left hand side of 
the road, he was proceeding at the rate of ten miles an -hMr 
(R., p. 89). He thought, as he viewed the ·situation at that 
time, that he had "plenty of time to go over to the left and 
get around ahead of her and go on", and knowing that if .he 
continued on the right side of the road he would hit her. he 
tcrossed over towards the left (R., pp. 84, 89, 103). .....t\.fter .he 
had reduced his speed to ten miles an hour, as she had not 
. at that time reached the center of the road, and as he thought 
he could then go around her to the left, he increased his speed 
ngain (R., pp. 84 and 89) and pulled off the edge of the. road 
to get around her. However, when the plaintiff reached the 
center of the road and was a little bit ahead of him she 
''picked up speed'' and ran into the rig·ht hand side of his car 
(R., pp. 84, 89). l-Ie applied his brakes about fi-ve feet away 
from her (R .. , p. 63). The point ·on the road at which the 
impact occurred was about. five feet left to the center of the 
road (R., p. 91). The defendant testified that he wa.~ afraid 
that if he went down on the right hand side of the road she 
'vould go back to that side of the road, as he had seen her 
looking- towards him, and that he was afraid that she would 
"duck back" rig-ht in front of him. (R:, p. 104.) The de-
fendapt further testified that if the plaintiff had continued 
to cross the road at the speed at which she started across he 
would have had plenty of time to haYe gotten by on the left 
r(R., p. 104), and.he would have missed her (R., p. 110). That 
· she was running at the time of the accident appears from the 
testimony of the plaintiff's witness on pages 30 and 31. The 
testimony of witnes-ses and the physical evidence of the dents 
in right rear fender of the car show that the plaintiff ran into 
the side of the defendant's ·car. The wheels did not run over 
her nor· was she dragged (R., pp. 84, 89, 91, 121). The car 
was equipped with four-wheel brakes and they were working 
properly (R., pp. 58, 61, 92, 124). There was no evidence that 
the defendant was operating the car at an unreasonable rate 
of speed. The injury to the plaintiff consisted of a com-
pound comminuted fracture of the bones of the lower left 
leg from which she suffered a permanent injury. 
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AS'SIGNMENT OF ERRORS. 
(1) 
The court erre(J in giving certain instructions referred to 
in Bill of Exception No. 1 and in refusing certain instructions 
therein set out. 
(2} 
The court erred in setting aside the verdict of the jury, hi 
entering a judgment for the plaintiff and in directing that the 
jury be impanelled at the bar of the court to make an assess-
nlent of damages. 
(3) 
The . court erred in giving a certain instruction set out in 
Bill of Exception No. 3 and in refusing to give three instruc-
tions set out therein. 
(4) 
The court erred in refusing to set aside the verdict of the 
jury upon the assessment of damages upon the grounds set 
out in Bill of Exception No. 4 and in entering the final judg-
ment in favor of the plaintiff. 
(5) 
The court erred in admitting certain evidence set out in 
Bill of Exception No. 5 and in overruling the motion of the 
defendant referred to therein. 
ARGU~IENT. 
FIRST ASSIGNMENT OF ERROR. As there was a ver-
dict in favor of the defendant upon the trial of this case upon 
its merits, the giving of the instructions and the rofnsal of 
others upon this trial was not to the prejudice of the peti-
tioner and this assignment will not be argued. 
SECOND ASSIGNl\fENT OF ERROR. The error of the 
court in setting aside the verdict of jury and entering a judg-
ment for the plaintiff will be discussed under the following 
headings: 
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(A) The issues of fact in this case were fnirly snbmitteil 
to the jury and their verdict should be conclusive. 
(B) The evidence as to negligence in this case supports the 
verdict. . 
(1) The defendant was not. guilty of the negligence allege~. 
(2) The plaintiff was guilty of contributory negligence.. 
(3) The defendant did not have the la-st clear chance to 
avoid the injury. · 
A. 
THE ISSUES OF FACT IN THIS .CASE WERE FAIRI~Y 
SUB~IITTED TO THE JURY A.ND THEIR VER-
DI,GT SHOULD BE CONCLU.SIVE. 
The questions of fact arising in this case were submitted to 
the jury under instructions, which, for the purpose of this 
argument, we may regard as fair. From the evidence, some 
of which "ras conflicting·, the jury was called upon to decide, 
primarily, what the real facts were. Since a verdict in favot'· 
of the defendant wa-s found, it ma.y be fairly assumed that 
the jury's ·finding as to the facts \Vas founded upon the evi-
dence most favorable to the defendant's side of the case~ 
Having decided what such facts as the conduct of the pal·-
ties, the surrounding circumstances, and accompa11ying· con-
ditions really were, it was for the jury to decide what persons 
of ordinary prudence 'vould have done under the circum-
stances. · After setting up such a standard it remained for 
the jury to measure the conduct of the plaintiff nnd the de-
fendant by this standard, the object being to dPtc:r • .uine 
whether or not due care was used by them 01~ either of them. 
Questions of negligence, where the facts are -disputed, and the 
inferences that might be drawn from them are such that fair-
minded men might differ as to them, a.re peculiarly witl1in 
the province of the jury. These propositions are clearly 
stated as follow·s in Shearman and Redfield on N egligencc 
. (6th Ed.), S'ection 55 : 
"The question of negligence must be submitted to the jury 
as one of fact, not only where there is room for difference of 
opinion by reasonable men as to the exi~ence of the facts 
from which it is proposed to infer negligence, but also whe1:e 
~- -~- --~---- --~- -··--~ --
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there is room for .such difference as to the inferences which 
might be drawn from conceded facts.'' 
In AppalachioJn Power Com1Jany vs. U1ilson, 142 Va. 478, 
the following statement made by Judge Cardwell in Norfolk 
vs. Anthony, 117 Va. 783, was quoted with approval: 
· ''Negligence only becomes a question of law to be taken 
from the· jury when the facts are such that fair-minded men 
can only draw one inference therefrom. If fair-minded men, 
from the proof submitted, may honestly differ, as to the neg-
1igence charged, the question is not one of law, but one of fact 
to be determined by the jury under proper instn1ctions from 
the court.'' · 
- 'l'he questions of negligence, of contributory negligence and 
of the last clear chance were submitted to the jury upon in-
structions which were most favorable to the pluintit'f. See 
Instruction 1-P and Instruction 2-P on page 140 of the rec-
ord. The court told the jury that in spite of ~ontrihutory 
~1egligence of the plaintiff she mig·ht recover jf they belie,rcu. 
that the injury complained of was caused by the failure of the 
defendant to use ordinary care to avoid the j njury aft~r he 
discovered or should have di~covered the plaintiff's peril in 
time to avoid the same. And then the court f'ollo\vcd that up 
with an instruction defining reckless clri ving· in 1 erm~ not 
justified by evidenc.e in the case, including in the definition of 
reckless driving certain offenses prohibited under tJJe crim-
inal statutes. In spite of tl1ese instructions the jury fonnd a 
verdict for the defendant. It certainly cannot be said that 
tJ1e defendant in this cqse was guilty of neg·ligence as a matter 
of law. 
The same rule applies as to contributory neg·ligence. In 
_Pe'rkins vs. Southern, Railway Company, 117 Va. 351, 354, the 
court approves the following: 
"Whether or not the-plaintiff's intestate was guilty of 
contributory negligence is a question about which reasonably 
fair-1ninded men might differ. The inferences to be drawn 
from the. evidence must be certain and incontrovertible, or 
they ·cannot be decided by the court.'' 
-
In the case at bar there was some conflict in the evidence 
as to the principal facts. It is also true that the case us dis-
closed by the evidence clearly points to the absence of any 
u 
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negligence whatever on the part of the defendant ·l.~ a con-
tributing cause of the injury. The issues of :tegligence and 
of contributory negligence were fairly submitted to the ,jury, 
and they were decided by them in favor of the defendant. 
The same rules apply to the submitting of an is-sue arising 
under the doctrine of the last clear chance to the jury. Vir-
ginia Railway&· Power Comp(ld~y vs. Meyer, 117 Va. 409'. _ .. 
A further question which was submitted to the jury was 
that of proximate cause. Even if the jury had found facts 
from which they inferred that the defendant, and not the 
plaintiff, was guilty of negligence, it would have remained 
for the jury to determine whether or not such negligence was 
the proximate cause o·f the injury ·suffered by the plaintiff. 
Standard Oil Company vs. Wakefield, 102 Va. 824. We thus 
see that the following questions were fairly and properly sub-
mitted to the jury: (1) What the actual facts were; (2) 
what a reasonable person would have done under the circum-
stances; (3) whether or not the conduct of the defendant con-
stituted negligence, or that of- the plaintiff, contributory neg-
ligence, or whether or not the defendant should have been 
liable under the doctrine of the last clear chance; ( 4) whether 
or not, if the defendant was neg·ligent, his negligence wa.s the 
proximate cause of the injury. .As will he pointed out there 
'vas ample evidence on which the verdict of the jury could 
have been predicated, regardless of which of" the foregoing 
grounds it was based upon. We shall now exatnine th~ evi-
dence with a view to the pointing out wherein it supports the 
verdict of the jury. 
B~ 
THE EVIDENCE AS TO NEGLIGENCE IN TI-IIS CASE 
SUPPORTS THE VER.DICT. 
(1) The defendant was not guilty of the negligence alleged. 
' It will first be pointed out that there was strong evidence 
showing that the conduct of the defendant was entirely free 
from negligence. The plaintiff's case is necessarily limited, 
in so far as negligence is concerned, to the specifications set 
forth in his bill of particulars. These will be considered 
briefly for the purpose of showing tha.t as to each specifica-
tion ·there was strong· evidence showing· the absence of neg-
ligence· on the part of the defendant. 
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(1} It is charged in the first specification that Mr. Sykes 
exceeded the speed limit of thirty-five miles per hour. 1\IIr. 
1Sykes (R., p. 83, 101) testified that he was traveling at the 
rate of thirty-five miles per hour a.t point ''A'' on the plat ' 
(R., p. 17) which was in evidence. Upon passing the point 
referred to, ~Ir. Sykes began to slacken his speed (R., pp. 
84, 89, 105). When he reached the mail boxes which are 
-shown on the plat his speed was twenty-five miles per hour 
(R., p. 89), and when· passing the shops whic-h are shown on 
the plat he was traveling at the rate of ten miles per hour 
(R., pp. 84, 89). After the collision I\1:r. Sykes stopped his 
<;ar within two car lengths (R., pp. 102). There was no evi-
dence whatever to the effect that Nir. S'ykes exceeded the speed 
of thirty-five miles per hour. No case of negligence, the.re.:. 
fore, could have been made out under this charge. 
(2) In ber second specification the plaintiff charges that the 
defendant was driving his automobile at a speed which was 
neither careful nor prudent and in a manner likely to endan-
ger the life, limb and property of other persons. The charge 
here made is of a general nature and whether or not the de-
fendant was guilty of negligence under this charge wonld de-
pend upon the circumstances of the case. Reference js here 
made to the discussion of specifications three, six and seven 
which are a~so of a general nature. 
(3) It is charged in t~e third specification that I\1:r. Sy"I{es 
{lid n"ot have his ca.r under complete control. Such a broad 
-charge is practically equivalent to saying that Mr. Sykes did 
not use the care in the operation of his car that a person of 
ordinary prudence would have used under the circumstances. 
In determining the question arising under this charg·e, refer-
ence must be made to all evidence relating to the speed of the 
automobile; the condition of the brakes; the action and move-
ments of the plaintiff a.nd the defendant; as well as to all 
other circumstances surrounding the accident. This evidence 
will not be detailed here since it is set forth elsewhere in 
this argument. It suffices to say that it appears from the 
evidence that nrfr. Sykes did have his car under complete con-
trol, and the jury's verdict should be conclusive of the ques-
tion. , 
( 4) It is charg·ed that ~Ir. Sykes was driving· his automobile 
with inadequate and (or) improperly adjusted brakes. 1\Ir. 
-Sykes testified that. the brakes were in proper condition at 
the time of the accident (R., pp. 91, 92), and the evidence is 
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that they 'vere in good c.oudition two days after the accident 
(R., pp. 61, 62), and that .they wete not repaired or in ·any 
way changed during these two days (R .. , p. 92). Evidence 
to .the effect .that the wheels on both sides of the automobile 
were· sliding should be conclusive of the question. The left 
wheel was ploughing in the dirt (R., p. 124), and the right 
wheel was sliding on the tarred surface (R., j)p. 126, 131), 
as was indicated by marks made before the ca.r came to a 
stop. There is no evidence that in any way tends to show 
that the brakes were improperly adjusted or that they were 
inadequate. No negligence, therefore, was pro Yen under this 
specification. 
(5) It is charged that the defendant drove his car on the 
left side of the road. · This is not denied. The inference to 
be drawn from this conceded fact was properly left to the 
jury. Whether or not ~Ir. Sykes was ·negligent in tha.t he. 
drove on the left side of the road rather than in the center of 
the road or on the right side of it was clearly a. question for 
the jury. It is reasonable to assume that the jury took thfr 
view- that when lvfr. Sykes began his course to the left, he did 
so throug·h an abundance of caution, having seen Jane Brown 
approaching the edge of the road with the probable intention 
of walking down on the right ·side of it, since it appears that 
her course toward and in the road was diagonal. As his 
course and that of Jane Brown approached the converging 
point :Nir. Sykes realized, progressively, the necessity for his 
bearing farther to the left. He was acting throughout in con-
sideration for Jane Brown's safety. It cannot well be said 
as a. matter of law that the defendant's act of driving to the 
left constituted negligence, or, that, even if it did, sueh neg-
1igence was the proximate cat~se of the accident. 
(6) It is charged that the defendant exceeded a reasonable 
speed. This specification is of a general nature and the de-
fendant's liability under it would depend upon all of the cir-
cumstances surrounding the accident.. The practical effect of 
such a charge is to say that the defendant was guilty of neg-
ligence. 
(7) It is charg-ed that ~{r. Sykes failed to exercise proper 
care not to interfere with the rights of pedestrians nor to in-
jure them; in other words, that 1\Ir. Sykes was neglig·ent. This 
charge, like that relating to 1\ir. Sykes' control over his au-
tomobile, is very broad and general, and the jury presumably 
decided it with reference to the mass of evidence on the issues 
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involved in this case. Their verdict should be conclusive of 
the question brought up by the charge. 
(8) It is charged that the defendant, upon observing the 
plaintiff's danger of injury, failed to bring the automobile to 
a stop, if necessary, or to divert its course in such a manner 
as to avoid injuring the plaintiff. It cannot be said that a 
driver who fails to stop his automobile when a. pedestrian is 
in the vicinity is guilty of negligence as a matter of law. Were 
this true every driver would be liable to every pedeshian in-
jured by his automobile. Wbethe1· or not a driver should 
stop his car in any case would depend upon the degree of 
dang·er, his opportunity to stop and upon the circumstances 
as they appeared prior to the collision. It is to be noted here 
that it is charged that the defendant failed to take certain 
Rteps upon observing· the plaintiff's dan~qer of injury. There 
is no evidence to show that the defendant was aware of the 
possibility ti1at the plaintiff would be injured prior to the 
l moment of impact. The plaintiff on the contrary testified 
· "that as it appeared to him he had ample time in which to pass 
the plaintiff by driving to the left and that . he would have 
done so had she not suddenly quickened her pace. (R., pp. 
84, 89, 110, ] 11). "\Vhether the jury based their verdict on 
the absence of negligence on the part of Mr. Sykes, the negli-
gence of Jane Brown, the question of proximate cause or the 
doctrine of the last clear chance, its verdict should he con-
clusive. It seems that the charge made in this specification 
brings up the question of applicability of the. doctl'ine of the 
last clear cl1ance, which is later to be discussed. 
Analyzing the foregoing specifications we find that the only 
charges which are stated with any deg-r·ee of particularity 
are the following: (1) that charging that the defendant ex-
needed the speed limit of thirty-five miles per hour; (2) that 
charging tl1at the brakes were inadequate or improperly ad-
justed; (3) that charging failure to stop or divert the course 
of the car so as to avoid the injury; ( 4) that. charg·ing that 
Sykes drove on the left side of the road. 
The evidence ·shows, and it is uncontradicteci, that Sykes 
did not ex~eecl the speed limit and that his brakes were in 
good condition. There is no evidence showing that Sykes 
stopped before the collision or that he diverted his course in 
any other manner than by driving to the left. Apparently 
the jury found no evidence from which it could have been 
inferred that Sykes was guilty of negligence under the gen-
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eral specifications referred to above. The facts being; clear, -
the only question, in so far as neg·ligence of Sykes is con-
cerned, is whether or not by driving to the left or not stopping 
upon observing the plaintiff's danger, Sykes was g-uilty of 
negligence which was the proximate cause of the injury. It 
ha:s been pointed out that failure of a driver to stop when 
he sees a pedestrian, or in driving in one direction rather 
than in another, may be excused in so far a:S liability of the 
driver is coneerned, by absence of negligence on his part, 
by contributory negligence of the plaintiff, by the fact that his 
negligence, if any, was a remote cause, or by the fact that 
the plaintiff, and not the defendant, had the last clear chance 
to avoid the accident. A.ll of these questions were properly 
submitted to the jury, ~nd their verdict should be conclusive. 
(2) The plaintiff was g-uilty of contributory negligence. 
There was ample evidence under which the jury might have 
found that the plaintiff was herself guilty of negligence. 
Jane·Brown was running or trotting in the road (R .. , pp. 
30, 31, 120). · She looked berore · starting across the road 
and saw the defendant's car which 'vas then at Joe Brown's 
gate (R., p. 67). She did not, however, look toward the ap-
proaching automobile again (R., p. 71). She was looking 
straight ahead (R., p. 70), evidently intent on something 
other than her safety. The plaintiff was wearing a· slat bon-
net or ·shawl around her head (R., p. 90). It is obvious that 
her sense of hearing was rendered practically useless since 
she did not hear the automobile horn which was bloWn sev-
eral times while quite close to her. She did not hear the 
brakes of the automobile which were squeaking so loudly that 
J\{r. J\1oody who was working in the shop he~rd them (R., 
p. 126), and she did not hear any of the other noises which 
are usually incident to the running of an automobile. From 
this circumstance alone it mig-ht be readily inferred that the 
plaintiff was guilty of contributory negligence, because being· 
in such a position of aanger and not being able to hear, she did 
not exercise her sense of sig·ht with extraordinary diligence. 
Since the plaintiff was walking diagonally and down the 
road (towards Smithfield) it can reasonably be said that the 
defendant might, in the exercise of ordinary care, have thought 
when he saw her and for a few seconds after, that she intended· 
to waik down the road on the right side. And, in such a 
case, would not a prudent driver incline the course of his 
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automobile to the left in order to allow ample room for a pe-
destrian on his right~ Suc.h ,being the case, and in view of the 
fact that there was evidence to the effect that a depression 
or ditch and automobiles on the right side of the road pre-
vented his going to the right (R .. , pp. 133, 101), it would have 
been dangerous for ~fr. Sykes, having once made a decision, 
to have resorted to a change of his mind-a process always 
dangerous in emergencies. S'ince the rights of pedestrians 
and drivers of automobiles are equal and reciprocal, ,Jane 
Brown had no right to place herself in the path of ~Ir. Sykes' 
automobile when· the circumstances were such that he was 
compelled to materially lessen his speed \vhich, as the evi-
dence shows, was a lawful speed. :.Mr. Sykes had a right to 
"continue on hi·s way down the road at a lawful speed. If 
Jane Brown prevented his traveling on the right he was 
clearly within his rights in continuing· on his way by driving 
to the left in view of the fact that he would have passed her 
in safety had she not darted forward and into the side of his 
car just as he was passing her (R., p. 89). Her sudden lunge 
forward was a nev~r cause, in fact, the· sole proximate cause 
of the injury and at the time that it occurred it was too late 
for the defendant to do anything to avoid the accident-
though he actually did all in his power to avoid it. Jane 
Brown testified that she saw the automobile at Joe Brown's 
g·ate and that she knew she could cross the road. But, was 
it reasonable for her to think thus when it is noted that she 
observed the ·approaching automobile, its distance a\va.y, its 
spe~d,. the distance that she had to travel across the road, 
andth~t she must have known her own rate of walking. To 
test the reasonableness of such thinking on the part of Jane 
Brown-~Ir. Sykes slowed do·wn from thirty-five miles per 
hour, his speed when Jane Bro'wn saw him, to ten miles per 
hour, at one time, and she ran while in the road. Yet she 
collided with the automobile. :Can it be said then that with 
her knowledge of the facts it was not her duty to look again 
for the automobile Y 
The case of llieade vs. San,ders, 151 Va. 636, is strikingly 
·similar to the case at bar. In that case, the plaintiff before 
starting across a street, looked to the left and saw an auto-
mobile about a half a block away approching him. HE though1 
that he could cross the street. in safety and clid not look again. 
He walked into the side of the automobile and was injured. 
It was held that the plaintiff was guilty of negligence as a 
rnatter of law and that the doctrine of the last clear chance 
was not applicable to the facts of the case. At page 641 the 
court said : 
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"If, as from this record is apparent, the plaintiff never 
looked for, or saw, the defendant's car, after leaving the 
f:;idewalk until he was in collision with the rear end thereof, 
then his negligence was the proximate cause of his injury, 
and there can be no recovery. If it can be said that he was 
struck by the front of the car, which bore down upon him, we 
are confronted with a situation 'vhere a pedestrian who sees 
an automobile approaching, leaves the curb to cross the street 
in front of the approaching ear. The car is all the while in 
full vie·w if he but looks and he knows it is coming. Assume 
that the defendant was negligent up to the instant of the 
accident, for failing to see and avoid injuring plaintiff, there 
was an equal opportunity for the plaintiff to have seen and 
avoided the collision, and he was therefore negligent in not 
doing so.'' 
"Here the car and the pedestrian are traveling at right 
angles, and their pa:ths must cross only a few feet ahead. 
'fhere is a clear view and the pedestrian has seen the car ap-
proaching. A collision under such circumstances can only 
arise as the result of the concurring or independent negligence 
of the plaintiff.'' 
In Ste1Jhen P~ttney vs. Ormsby's Ad·ministra.tor, 129 Va. 
2B7, the plaintiff's intestate "ras struck by a truck while he 
was crossing a street. The evidence· as to whether or not he 
lwd looked was conflicting. The court, in holding that he 
was guilty of contributory negligence, said at page 303: 
"In other words, if he did look he was bound to see the 
truck and was negligent as a matter of law in stepping in 
front of it; and if he did not look, his negligence as a matter 
of law is none the less apparent." 
·under the rules laid down in these two eases it is clear that 
,Jane Brown was guilty of contributory negligence an~ that 
the case at bar does not present a state of facts to whic.h the 
doctrine of the last clear chance is applicable. 
(3) The defendant did not have the last clear chm1ce to 
avoid the injury. 
~l'he question was submitted to the jury as to whether or 
not Sykes had the last clea1· chance to avoid the acc.icle11L 
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The doctrine e{lnnot be applied against the defendant unless 
the evidence shows that he had sufficient time after discover-
ing the plaintiff's danger to avoid the accident by the exer-
cise of ordinary care. It has been pointed out that the evi-
dence shows that :1\Ir. Sykes had at no time prior to the mo-
ment of the collision observed any circumstances which were 
sufficient to charge him with notice that the plaintiff was in 
a position of danger. He testifies that it appeared that he 
could pass the plaintiff in safelf:y by bearing to the left and 
that, he would have· done s·o had she not suddenly lunged for-
ward. Appearance· and conduct of the plaintiff and the ele-
ment of time in so far as they bear on the doctrine of the 
last clear chance are disc.ussed.with great clarity in the case 
,of Green vs. R·uffi·n, 141 Va. 628, as follows: 
''There was centainly nothing in her manner or any knowl-
edge possessed by defendant to arouse a suspicion that the 
plaintiff would not yield the right of way and the defendant 
had the clear right to continue upon this assumption, other-
wise all traffic would stop. 'When a person sees another 
crossing the street, he is not required to stop his automo-
bile; he has the rig·ht to assume that the pedestrian will use 
his faculties, otherwise traffic would stop', unless there is 
something in the manner or circumstances of the person to in-
dicate he is unconscious of his danger.'' 
''Her negligence '\vas not looking and stopping, or looking 
nud then hastening her step which would have put her out of 
danger. 
''What was the negligence of t.he defendant up to this point, 
nnd where was the discovered peril until the moment of the 
eollision? There is no evidence as to how far the pedestrian 
and automobile were apart when the driver could have seen 
plaintiff did not intend to stop,. or. whether the def.endant 
·could have stopped or turned her car to avoid the collision. 
The fact that plaintiff says she was walking slightly diagon-
ally would convey no notice to defendant that plaintiff did 
Hot intend to stop before crossing in front of her automo-
bile. 
''An examination of the authorities and especially the case 
of the Sou.thern Railway Co. vs. Bailey, supra, and the cases 
there cited, it is the well established rule of law in Virginia 
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in the application of the doctrine of the last clear chance that 
seeing a person in the apparent possession of all his faculties 
with back turned to an approaching vehicle, or with head 
bowed or turned away, approaching- the track of the vehiele, 
with no superadded circumstances, or evidence of unconscious- · 
ness of peril, does not impose upon the operator of the 'Z~r 
, hicle the duty of provision, he has the right to assume that jl. 
normal person in a situation requiring the exercise of pru-
dence will use his faculties in time to prevent his injury. 
That is the course of human experience." 
The fa0ts presented in the cited case were quite similar to 
t.hose in the case at ·bar and the court held that the doctrine 
of the last clear chance was inapplicable. The doctrine should 
have no application in the case where both the plaintiff and 
defendant have an equal opportunity io avoid the accident 
by the exercise of reasonable care. On this point the court 
said in Green vs. Ruffin, supra, at page 645: 
".Assuming that the plaintiff was negligent, it ~as her 
duty, with the automobile in plain view coming toward her, 
~to have looked and stopped when such act would have been 
effective. She had the same last clear chance to protect her-
self as the defendant had to protect her, for the doctrine of 
last clear ehance is a duty imposed by law on both the plain-
tiff and defendant. If being in plain view of each other and 
'vith equal opportunity to prevent the accident, they are 
g·uilty of concurring· negligence, there can be no recovery. 
The plaintiff l\new the automobile was approaching her, if she 
had looked she could have seen it coming and by delaying 
her journey a sec.ond or two or accelerating her speed a.t 
the last step there would not have been an accident.'' 
See also StYu.thern Railway Co. vs. Bailey, 110 Va. 833, which 
is a leading case on the doctrine of. the last clear chance. 
In the case at bar the defendant had a right to assume 
that the plaintiff would look out for her own ·safety and 
there was nothing about her conduct to indicate that she 
would not do so. Evidence as to a superadded circumstance 
or unconsciousness of peril was wholly lacking in this ca~e. 
The plaintiff was an active woman (R., p. 67), apparently in 
possession of her faculties and she herself says that she 
knew· the. automobile was approaching. 
As far as the evidence discloses neither the plaintiff nor 
the defendant "ras until the moment of the accident aware of 
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any danger that a collision would occur. Clearly, there was 
nothing to charge the defendant with notice that a danger 
existed. .!Js the circumstances appeared to him, he had 
ample time within 'vhich to drive by the plaintiff in safety. 
In the case of Core vs. TVilhel1n, 124 Va. 150, it 'vas held that 
the rights of pedestrians and drivers of automobiles are equal 
and reciprocal. If this rule means anything, it means, as 
applied to this case, that 1\tfr. Sykes had a right to drive down 
the road at a lawful rate of speed free from any interference 
on the part of Jane BroWli, provided, of course, that he could 
do so without endangering her life or person if she insisted 
on usurping his place in the road. The defendant when he 
continued on his way was merely exercising his right to pass 
along· the road and, as it appeared he was not endangering 
the safety of Jane Brown by doing so. He was forced to in-
cline his course to the left because she was occupying the 
space to which he was entitled on the right. Such being the 
case, the plaintiff has no right to eomplain of the 
fact that 1\tfr. S'ykes was driving on ,the left side of the road. 
It was obvious that her negligence forced him to use that 
part of the road for travel and that :t was due to her negli-
gence, and not his, that she suddenly darted forward and 
struck his car. This ·sudden lunge forward was clearly the 
proximate cause of the accident a!ld .but for it the, accident 
would not have occurred. After this final act on the part 
of Jane Brown, ~ir. Sykes had no opportunity to avoid the 
accident. 
Even if this had been a. case for the application of the doc-
trine of the last clear chance, it is obvious that ~Ir. Sykes 
used even more than ordinary care. l-Ie blew his horn several 
times (R., p. 83). He slowed down to ten miles an hour at 
one time and applied his brakes (R., pp. 84, 89). He was con-
stantly deliberating· as to the best course to pursue ( R., p. 
84). These· facts show his solicitude for her safety. It has 
been pointed out that the jury passed on such questions. 
The facts and circumstances surrounding the accident, tbe 
standard of eare to be applied, inference to be drawn from the 
conduct of the parties as to their negligence and applicability 
of the doctrine of the last clear chance and proximate cause. 
These determina1tive questions were all properly for the jury 
and their finding ought to be conclusive since there is ample 
evidence to support the verdict. Indeed, it is apparent that 
under the evidence, the jury could hardly have found a dif-
ferent verdict. 
THIRD ASSIGN1\IENT OF ER.ROR. Upon the trial of 
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the assessment of damages, the court instructed the jury that 
in estimating the amount to be awarded as damages, the jury 
might consider ''The bills incurred for hospital expenses 
and treatment by physicians and surgeons". (SeeR., p. 187.) 
The notice of motion alleges that the plaintiff was compelled 
to enter and remain in the hospital for a long· period of time 
under the care of physicians, surgeons and nurses, who ad-
ministered surgical and medical treatment and care. There 
is·no alleg·ation that hospital expenses, as distinguished from 
expenses for surgical and medical treatment were either in-
curred or paid, and the total of the bill of $404.65 is for 
hospital expenses, except $55.00, which is for professional 
services. (R., p. 159.) ~Ioreover, it is alleged that the treat-
ment and care were given and done at great monetary ex-' 
pense to the plaintiff. The evidence as to the hospital bills 
was objected to and will be discussed under the Fifth As-
signment of Error. Even if this evidence was admissible 
under the pleadings, there is not a word of evidence in the 
record to show that Jane Brown, herself, paid one cent of the 
expense incurred, either for professional services or for hos-
pital expenses. 
Prior to the amendment of the Code in 19.1.H, a 1nurried 
woman could not recover for the loss of time nnlcs.-3 she was 
shown to he a sole trader, or for the costs of her cure unles~::~ 
it was averred and proved that sh~ paid such costs out of 
her ·separate estate. Atlantic and D. R. Co. vs. I1·o'lunonger, 
95 Va. 625. The ~iarried Woman's Act approved 1\farch 7, 
1900, did not change the rule laid do··wn in this case. Seo 
N. & lV. R. Co. vs. T~Villiar, 104 Va. 679. By the ·Code of 1919, 
Section 5134, it is provided that in an action by a married 
woman to recover for a personal injury inflicted on her, she 
may recover the entire damage sustained, notwi thsta.nding 
the husband may be entitled to the benefit of her services 
about domestic affairs, and that no action for such services 
shall be maintained by the husband. It is apparent from the 
lang·uage of_ the amendment and from the address of .Tndgc 
Burks on the Code of 1919, that under the amendment a mar-
ried woman would have no right to recover for the co,tSt ef her 
cure as a part of the entire damage sustained, unless it is 
shown that she paid such cost herself. If she did not pay 
the bills, she has sustained no damage. The husband buing 
-liable for these bills, if they were paid, it may be presumed 
that they were paid by him. The burden was on the plaintiff 
to prove that they were paid by her. Tlris he failed to do. 
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< The co11rt refused to give three instructions which were 
asked for by the defendant. The refusal of 1-D (R., r. ·187), 
was error for the reason assigned above in connection with 
the giving of 1-P. The consideration of these matters should 
have been withdrawn froiP the jury. 
As the jury was permitted under Instruction 1-P to take 
into consideration the plaintiff's physical and mental pain 
and suffering, they should have .been instructed that in de-
termining the amount of damages sustained, they might tal{e 
into consideration her age and the probable duration of her 
life, as bearing upon this as well as upon her earnings. :But 
the court refused to give Instruction 2-D (R., p. 187) .. Here 
was a woman seventy-seven years old. The proba.ble duration 
of her life cannot be great. The jury was called upon to as-
sess the damage. The court in 01-tesapeake and Ohio Rwy. 
Co. vs. An·ingtm1:, 126 Va. 194, said: 
"If in estimating the plaintiff's damage they f~iled also 
to take into consideration that he was forty-two years of age, 
and that his earnings from manual labor would n~turally 
· diminish because of his advancing years long before he lived 
out his life expe~tancy, then they also erred.'' 
If it wa·s error for the jury not to take these matters into 
eonsidera.tion, then the refusal of the court, upon the request 
of the defendant, to tell the jury that in determining the 
amount of damages sustained by reason of loss of earnings 
~uid suffering, they might take into consideration the plain-
tiff's age and the probable duration of her life was likewise 
error. 
The third instruction asked for and refused, 3-D, is found 
on page 188 of the record. There was testimony from a num-
·hor of witnesses as to the earnings of the plai11t.iff before her 
injury, as to her picking cotton and peanuts and doing other 
forms of work. She testified that her earnings were about $10 
a month. The defendant was a.s much entitled. to have the 
;jury instructed as to what they might consider in fixing the 
amount ef damages as ·was the plaintiff. Had the instruction 
nsked for been given, the jury would have been told that they 
could take into consideration the amount earned by the plain-
tiff before the injury and that they might have in mind her 
nge and the possibility that her earning capacity would have 
diminished, regardle.ss of her injuries, a.s her age advanced. 
FOUR.Tli ASSIGN~IENT OF ERROR: The verdict of 
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the jury upon the assessment of damages should have been 
set aside for the reason set forth in the Third and Fifth As-
signments of Error. 
. FIFTH ASSIGNMENT OF ERROR: Upon the trial of 
the assessment of damages Dr. Creecy, a witness for the plain-
tiff, was. asked if he knew the amount of the hospital bills. 
(R., p. 192.) The defendant objected upon the ground that 
there was no allegation in the notice covering such bills, that 
it did not appear that tl1e bills, if incurred, were paid hy the 
plaintiff, that the witness was not shown to be able to testify 
of his own knowledge as to this, and tha.t unless it appeared 
that these bills were paid by the plaintiff she could notre-
.cover the same and that the evidence was, therefore, inad-
missible. The question was repeated and the objection was 
renewed. The court permitted the witness to testify as to 
the amount of the bill and the amount paid. The plaintiff's 
counsel then asked that a statement of the account be filed. 
The defendant objected upon the grounds assigned and upon 
the further ground that the statement was not shown to have 
· been made by anyone familiar with the books and accounts of 
the hospi:tal, and moreover, that such person was not present 
to testify as to the cori·ectness of the same. The court per-
mitted the statement to be filed. The witness stated that this 
statement was correct as shown by the books of the hosptial 
and that he had gone over the books and checked the state-
ment with them. The defendant asked for the books of origi-
nal entry as the best evidence. The court refused to require 
them to be produced.. The evidence was inadmissible for rea-
sons given lmder the Third Assignment of -Error. , More-
oYer, the original books of entry were the best evidence. No 
reason appeared why the books could not have beeri pro-
duced. The defendant was entitled to examine them. See 
9hamberlayne on Evidences, Vol. 4, Section~ 3106 and 3137:_ 
It does not appear from the evidence that the witness made 
the entries in the books of the hospital. He was connected 
with the Buxton I-Iospital when the plaintiff 'vas admitted anrl. 
he was one of the physicians who attended her, but he is not 
shown to have had any knowledge of the charges except wnat 
he saw on the books. Ile merely states that what he pro-
duced was a copy of what he saw there. He could not testify 
as to the correctness of the entries, as of his own knowledge. 
His memory was not refreshed by looking at the book. As was 
said by this court in Pidgeon vs. Williams' Adn~in.istrator, 
21 Gratt. 251: 
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"But it seems that the witness' memory was not revived 
by referring to the book, and that he spoke not from memory 
but from the entry, 'vhich he had seen in the book at a previ-
ous trial, and which he knew to be in his handwriting. The 
book itself was the best evidence to prove its contents; and 
secondary evidence is incompetent to prove it unless the non-
production of the book is satisfactorily accounted for, which 
ought to have been shown before the evidence of its con-
tents was given to the jury." 
In cqnclusion, it is respectfully submitted that the trial 
court erred as set out herein. Your petitioner, therefore, 
prays that a writ of error and supersedeas may be awarded 
him; that this petition may be regarded as a brief of your 
petitioner in support of the Assignments of Error; that the 
judgm~nt complained of may be reviewed and reversed; that 
under the provisions of Section 6365 of the Code of Virginia, 
this court may render final judgment upon the merits in favor 
of your petitioner; or else that this case be remanded for a 
trial de novo; and that your petitioner may have such other 
relief as the nature of this case may require. 
And he will ever pray, etc. lVIay process issue. 
D. W. SYKES, 
By: PLUM~IER & BOHANNAN, 
His Attorneys. 
We, J. Gordon Bohannan and Willis W. Bohannan, A ttor-. 
neys at Law, practicing· in the Supreme Court of Appeals of 
Virginia, do certify that in our opinion the judgment com-
plained of in the foregoing petition should be reviewed by 
this Court. 
J. GORDON BOHANNAN, 
\VILLIS W. BOHANNAN. 
A copy of this petition is mailed to opposing counsel in the 
trial court on l\Iay 10, 1930. 
J. GORDON BOHANNAN, Attorney. 
Received 1\Iay 13, 1930. 
H. S. J. 
Received l\Iay 21, 1930. 
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Writ of error allowed. 
$3,000.00. 
Supersedas awarded. Bond 
HENRY W. HOLT. 
To the Clerk at Richmond. 
Received 1viay 23, 1930. 
VIRGINIA: 
II. S. J. 
In the Clerk's Office of the Circuit ·Court of the County of 
Surry, lVIay second, 1930. 
~~.T ane Brown, Plaintiff, 
against 
:p. W. Sykes, Defendant. 
I, 8. B. Barham, Jr., County Cle.rk of Surry County, and 
.as such Clerk of the Circuit Court of said County, do hereby 
certify that a notice given by the Attorney for D. W. Sykes, 
,the defendant in the above-styled cause, to the attorney for 
the plaintiff herein, of his intention· to apply to me as ·Clerk 
.of this Court, on lVIay second, 1930, for a transcript of the 
record in said suit, showing legal serv1ee of said notice ac-
cepted by W. Stanley Burt, counsel for the plaintiff, on the 
twenty-fifth day of April, last, was this day filed in my office 
.aforesaid. 
S. B. BARHAl\tf, JR., Clerk. 
page 2 ~ Pleas before the Circuit Court of the County 
of Surry, this second day of 1viay, one thousand, 
nine hundred and thirty. ' 
Be it remembered that on September 4th, 1929, there wa.::s 
!filed in the Clerk's Office of this Court, a notice of motion 
for judgment in the above-styled cause, which notice reads 
as foHows: 
' 'Virginia : 
In Surry Circuit Court. 
To D. W. Sykes and United States Fidelity and Guaranty 
Company: · 
You, and each of you, will please take notice that on the 
•twenty-fourth day of September, 1929, at ten o'clock in the 
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-morning· of that day, or as soon thereafter as counsel_can be 
J1eard in my behalf, I will move the Circuit G.>urt of Surry 
County, Virg~nia, then in session, at Surry, Virginia, for judg-
ment and award of execution against you, and eaeh of yo·u, 
for the sum of ten thousand dollars, the said sum of ten thou-
sand dollars being due to me from you for damages sustained 
by me in. the manner and form hereinafter set forth, to-wit: 
That on the twelfth day of February, 1929, this plaintiff, 
tT ane Brown, who oceupying a.nd using in a lawful manner a 
portion of the public highway in the said county of Surry, 
Virginia, known as S'ta te :Highway Number Ten and being a 
part of thP State Highway System of Virginia; such occu-
pancy and use of said highway being at a ·settlement in the 
said County of Surry locally known as 'California'. 
That while this plaintiff, Jane Brown, was then 
JJag·e 3 ~ and there travelling on said highway at the place 
above mentioned you, D. W. Sykes, did then and 
there at the place aforesaid operate and drive an automobile 
on the said highway in an unlawful, reckless and neglig·ent 
manner and in total disregard of the la,vful rights and the 
.safety of this plaintiff, Jane Brown, and ·by reason of such 
unlawful, reckless and negligent operating and driving of said 
automobile did then and there cause the same to come into 
physical contact with this plaintiff, Jane Brown, by reason 
of which said contact she, the said J aue Brown, was forcibly 
J<nocked down on the said highway by the said automobile so 
driven by you, .D. W. Sykes, as afor~said, and was then and 
.there g-rievously and seriously injured by the impact of the 
.said automobile and the consequent fall, her leg bones being 
broken and she sustaining .other grievous and serious injury 
. in and upon the body and head: 
'11hat by reason of the injuries sustained as aforesaid, in 
the manner and by the means aforesaid, she, the said Jane 
;Brown, in order that she mig·ht receive proper surgic.al and 
medical treatment for said injuries and thus save her life, 
was compelled to enter and remain for a long period of time 
in a hospital in the city of Newport News under the care of 
physicians and surgeons and nurses who administered sur-
gical and medical treatment and care for the injuries so, as 
.aforesaid, received, all of which said treatment and care was 
given and done at great monetary expense to the said plain-
tiff, Jane Brown. 
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That the said Jane ·Brown, by reason of the in-
page 4 } juries sustained by her in the manner and form 
aforesaid, is now totally incapacitated and will be 
hereafter always permanently crippled, maimed, disfigured 
and unable to adequately care for herself or perform her du-
ties to her family, as well, also, as to pursue· her accustomed , 
vocations from which she derived income, or to enjoy her ac-·' 
<!ustomed diversions from which she. derived pleasure. 
Wherefore, by reason of the injuries inflicted upon this 
plaintiff, Jane Brown, by the said D. W. ,Symes, in the man-
ner and form aforesaid and on account of his negligent acts 
aforesaid, the said Jane Brown has sustained an infirm physi-
cal hurt which has renderea her practically helpless perma-
nently and on account of which she is now suffering, and 
will hereafter always 'suffer, great mental anguish by reason 
.of her condition. 
The said plaintiff, Jane Brown, therefore avers that by 
reason of the matters and things as above set forth and com-
plained of she has sustained financial, physical and mental 
damage at the hands of ·the said D. W. Sykes in the amount 
of ten thousand dollars. 
And the said United States Fidelity and Guaranty Com-
. pany (a corporation) being the insurer .of the said D. W. 
Sykes against financial loss by reason of damage inflicted 
by him upon another in the operation of his automobile, it is, 
therefore, made a party to this action and a co-defendant with 
the said D. W. Sykes, and judgment and award of execution 
. will be moved for against each of the said parties for the sum 
of ten thousand dollars damages, as aforesaid, at 
page 5 ~ the time and before the court hereinabove men-
tioned. 
JANE BROWN, 
By W. STANLEY BURT, 
Her Counsel.'' 
This Notice bears the following endorsement: 
''Executed this 2nd day of September, 1929, by delivering 
a true copy of the within notice t9 D. W. Sykes in person 
in my County of Isle of Wight, Virginia. 
W. C. WIDTE:HEAD, 
Sheriff of Isle of "\Vight •County, Virginia.'' 
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That on September 5th, 1929, there was filed in said Clerk's 
Office a duplicate of the above notice, bearing· the following 
endorsement: 
''Executed by delivering a true copy of the within notice to. 
iB. Conway Taylor, agent and manager of United States Fi-
delity and Guaranty C.ompany at its branch office in the City 
.of Richmond, Virginia, this 3rd day of September, 1929. 
,4 : 
.l 
JOHN G. SAUNDERS, 
Sergeant of the City of Richmond, Virginia. 
By J. H. FLOYD, 
Deputy Sergeant of the City of 
Richmond, Virginia.'' 
That at a Circuit Court held for Surry ·County on Tues-
-day, the 24th day of September, 1929, the following order was 
~ntered: 
''Jane Brown, Plaintiff, 
against 
D. W. Sykes, and United Slates Fidelity and Guaranty Com-
pany, Defendants. 
page 6 ~Upon a 1\{otion to Obtain Judgment for ~foney. 
This day came United States Fidelity and Guaranty Com-
pany by its attorney, and filed a demurrer to the notice filed 
in this cause, in which demurrer, the plaiu·tiff, by her attor-
ney, joins. And thereupon this motion is continued until · 
iW ednesda.y, the sixteenth of October next, that being the 
twentieth day of the present September Term of this Court.'' 
Which demurrer, so filed, reads as follows : 
''Virginia.: 




D. W. Sykes and United States Fidelity and Guaranty Com-
pany. 
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The United States Fidelity and Guaranty 'Company, one 
of the defendants, comes and says that the notice of motion 
in this action is not sufficient in la.w, and for the grounds of 
its demurrer says : 
(1) That there is a joinder of an alleged claim in tort with 
an alleged claim in contract in the said action, by reason of 
which misjoinder of claims the said notice of motion is fatally 
defective. 
(2) That the facts alleged in the said notice of motion do 
not suffice to apprise the said defendant of the nature of the 
claim which he seeks to as·sert against the said defendant or 
to state a cause of action against it. 
. . 
(3) That the breach of no duty owed by the said defendant 
to the said plaintiff nor the impairment of any ri-ghts 
page 7 ~ of the plaintiff by this defendant, either in contract 
or in tort is alleged in the said notice of motion, anq 
no cause of action is set out against it. 
Endorsed: 
PLUlvfMER AND BOHANNAN, 
Attorneys for United States Fidelity 
and Guaranty Company.'' · 
''1.929, Sept. 24. Filed, B. D. "'\V. '' 
On October 18th, 1929, the cause having been continued to 
that date, the Court entered this order: 
''Jane Brown, Plaintiff, 
against 
D. W. Sykes and United States Fidelity and Guaranty Com-
pany, Defendants. 
Upon a J\fotion to Obtain Judgment for J\foney. 
This day came the parties, by their counsel, and the de-
.murrer heretofore filed by the United States Fidelity and 
~Guaranty Company, by their counsel, was duly argued. 
~Vhereupon said demurrer is sust.ained and leave is granted 
·the plaintiff to amend her notice herein :filed. And as to all 
other matters this cause is continued to the November Term 
of this Court, and the further hearing is set for Tuesday, 
26 Supreme Court of Appeals of Virginia. 
December third, nineteen hundred anci twenty-nine, at ten-
;thirty o'cLock in the morning (that being the ·sixth day of 
said term).'' 
. Thereafter, on the sixteenth day of November, 1929, there 
:was :filed in said Clerk's Office the amended notice and also 
the Bill of Particulars, which papers read as follows: 
1page 8 ~ ''Virginia : 
In Surry Circuit Court. 
A~IENDE.D NOTICE. 
To: D. W. S'ykes: 
You will please take notice that on the thitd day of De-
:eember, 1929, at ten o'clock in the morning of that day, or as 
·soon thereafter as counsel may be heard in my behalf, I will 
move the Circuit .Court of Surry County, Virginia, then in 
session in the court house at Surry, Virginia, for judgment 
and award .of execuHon against you for the sum of ten thou-
.sand dollars, the said sum of ten thousand dollars being due 
·to me from you for damages sustained by me in the manner 
.and form hereinafter set forth, to-wit: 
1.,hat on the twelve day of February, 1929, this plaintiff, 
.Jane Brown, was occupying and using in a lawful manner a 
.portion of a public highway in the said county of Surry, Vir-
g·inia, known as State Highway Number Ten and being a part 
of the State lliglnvay System of Virginia:; such use and oc-
.cupancy of said highway being at a settlement in the Qounty 
.of Surry locally known as ''California'': 
That while this plaintiff, Jane Brown, was then and there 
travelling· on said highway at the place above mentioned you, 
D. W. Sykes, did then and there at the place aforesaid op-
erate and drive ·an automobile on the said highway in an 
.unlawful, reckless and negligent manner and in total dis-
.rega.rd of the lawful rig·~ts and the saf.ety of this plaintiff, 
·J auc Brown, and by reason of such unlawful, reckless and 
11egligent operating and driving of said automobile you did 
then and there cause the same to come into physical contact 
with this plaintiff, Jane Brown, by reason of which 
page 9 ~ said contact she, the sa.id Jane Brown, was forcibly 
knocked down on the said high,vay by the said au-
. . 
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1tomobile so driven hy you, D. W. Sykes, as aforesaid, and 
was then and ther~ grievously and seriously injured by the 
~impact of the said automobile and the consequent fall, the 
Je.g bones of her, the said Jane Brown, .being broken and she 
.sustaining other grievous and serious injuries in and upon tlie 
hody and head and arm. · 
That by reason of the injuries sustained as aforesaid, in 
tthe manner and by the means aforesaid, she, the sa~d Jane 
Brown, in o-rder that she might receive proper surgical and . 
medical treatment for said injuries and thereby save her life; 
;was compelled to enter and remain for a long period of time 
in a hospital in the eity of Newport: News under the care of 
physicians, surgeons and nurses who administered surgical 
and medical treatment and care f(}r the injuries so, as afore-
said, received, all of which said treatment and care was given 
tand done at great monetary cost and expense to the said 
plaintiff, J a.ne Brown. 
That the said Jane Brown, by reason of the injuries su~­
tained by her·in the manner and form aforesaid, is now totally 
incapacitated and will hereafter be always permanently 
/crippled, maimed, disfigured and unable t.o adequately care 
for herself or perform her duties to her family, a.s well, also, 
as to pursue her accustomed vocations from which she de-
.rived in-come, or to enjoy her ~accustomed diversions from 
\vhich she derived pleasure. 
I Wherefore, by reason of the injuries inflicted upon this 
plaintiff, Jane Brown, by the said D. W. Sykes, in the man-
ner and form aforesaid and on account of his neg-
page 10 } ligent and unlawful acts aforesaid, the said plain-
tiff, Jane Brown, has sustained serious physical 
injuries which have rendered her practically helpless perma-
lllently, and on account of which she is now suffering and will 
always hereafter suffer great ~ental anguish by reason of 
her condition and its consequences. 
The said plaintiff, Jane Brown, therefore, avers that by 
reason of the matters and things a.s above set forth nnd com-
plained of she has sustained financial, physical and mental 
damage at the hand~ of the said D. W. Sykes in the sum of ten 
thousand dollars. 
Nov. 15, 1929. 
JANE BROWN, PlaiJ1tiff. 
By ""\V. STANLEY BURT, 
Her Counsel.'' 




J). W. S'ykes. 
. . 
In Surry Circuit Court: 
BILL OF P .A.RTICUL.A.RS. 
That the injuries as set out in the notice of motion filed in 
~his case were. inflicted upon the plaintiff by reason of the 
unlawful, rec.kless and neg·ligent manner in which the de-
fendant operated his automobile; that is to say: 
(a) Driving his said automobile at a speed in excess of 35 
miles per hour. 
. 
(b) Driving the said automobile at a speed which was 
;neither careful nor prudent and in a manner likely to en-
danger the 1ife, limb and property of other persons. 
(c) Driving the said automobile and failing to have the same 
under complete control. · 
page 11 ~ (d) Driving the said automobile with inadequate 
and/ or improperly adjusted brakes. 
· (e) Driving the said automobile to the left of the center of 
the highway upon other than a one way street, and while not 
passing another vehicle travelling in the same direction. 
(f) Exceeding a reasonable speed under the circumstances 
and traffic conditions obtaining at the time the injury was 
inflicted. 
(g) Failing to exercise proper care not to interfere with 
the rights of pedestrians in crossing the highway, nor to 
injure them. 
(h) Failing, upon observing the plaintiff's danger of in-
jury, to bring the automobile to a stop, if necessary, or to 
divert its cours·e in such manner as to avoid injuring the said 
plaintiff. 
Nov. 15, 1929. 
\V. ST.ANLEY BURT, 
Counsel for the Plaintiff." 
D. W. Sykes v. Jane Brown. 
On the said third day of December, 1929, the Court, then 
sitting, entered its order in this cause as follows : 
' 'Virginia: 
In the Circuit Court of Surry ·County, on Tuesday, tho 
third day of December, in the year of our Lord, 1929. 
Jane Brown, Plaintiff, 
against 
D. W. Sykes, Defendant. 
Notice of Motion for Judgment for 1\{oney. 
This day came the parties, by their attorneys, and there-
upon came also a jury, to-wit: 0. l\L Cockes, Foreman, to-
gether with J. R. Bishop, John W. Pond, J. W. Rogers, R. J. 
· Bailey, John T. Seward and W. H. Peterson, who 
page 12 ~ being selected in. the manner prescribed by law, 
and sworn the truth upon the issue joined to speak, 
having fully heard the evidence and argument of counsel, 
upon their oath do say, ";We the jury fine for the Defendant. 
0. l\L Cockes, Foreman.'' Thereupon the Plaintiff, by her 
attorney, moved the Court to set said verdic.t aside and grant 
her a new trial herein on the ground that the said verdict is 
con~rary to the law and the evidence, which motion, the Court 
doth· continue until the thirtieth day of December, nineteen 
hundred and twenty-nine, for hearing, and the further l~ear­
ing of this cause is continued until that time." 
During the said trial of this cause on Decem her. third, l!l29, · 
by leave of Court, the Defendant filed the following ''Plea of 
General Issue,.,, "Grounds of Defense" and "Particulars of 
Contributory Negligence'', which are as hereinafter set out, 
to-wit: 
''Virginia : 
In the Circuit Court of Surry County. 
,Jane Brown 
v. 
D. W. Sykes. 
.30 Supreme Court of Appeals of Virginia. 
PLEA ·OF GENERAL ISSUE. 
The said defendant, by his attorneys, comes and says that 
he is not guilty of the premises in the above action laid to 
his charge in the manner and form as the said plaintiff hath 
thereof complained, and of this the said defendant puts him-
self upon the country. 
''Virginia : 
PLU1YI1YIER AND BOHANNAN, 
P. D." 
In the Circuit Court of Surry County: 
Jane Brown 
against 
D. W. Sykes. 
page 13 ~ GROUNDS OF· DEFENSE. 
For Grounds of Defense to the above entitled action the de-
.fendant says: 
i 
(1) That the defendant did not operate and drive the au~ 
1:omobile at t.he time and place referred to in the notice of mo-
tion in an unlawful, reckless and negligent manner or in 
disregard of the lawful rights and safety of the plaintiff. 
I 
(2) That that the defendant was guilty of no negligence 
.in the premises which was the proximate cause of the injury 
to the plaintiff. 
(3) Tha.t the defendant was at the time and place referred 
to driving the automobile at· a speed not exceeding thirty-five 
miles an hour. 
( 4) That he was driving the automobile in a careful and 
prudent manner and at a proper rate of speed, and in a man-
ner not likely to endanger the life, limb and property of 
other persons: 
: (5) That he had the automobile under proper, reasonable 
and lawful control. 
( 6) That the breaks on his automobile were adequafe and 
were properly adjusted. . _ 
I - • I 
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(7) That he was driving his automobile on the right side 
of the ro~d and tha.t he, in the exercise of reasonable care, 
drove the automobile to the left of the center of the highway 
in order to prevent injury to the plaintiff and in order to 
avoid the consequences of her own negligence. · 
page 14 ~ (8) That he was driving the automobile at a 
speed that was reasonable under the circumstances 
and the traffic con- conditions obtaining at the time of th~ jnjury. 
(9) That he exercised proper care not to- interfere with 
the rights of pedestrians in crossing the highway nor to in-
jure t~em. 
(10) That upon observing the danger of the plaintiff he 
diverted the course of the automobile and brought it to a 
stop. 
(11) That upon observing the plain:tiff he sounded the horn 
of his automobile and slackened his speed. 
(12)· That upon observing the danger of the plaintiff he 
applied his breaks. 
(13) That he attem);>ted to drive his automobile past the 
plaintiff in such a manner as to prevent her from coming in 
contact with the same, but that in spite of this the plaintiff 
did come in contact with his automobile. 
(14) That the defendant did not cause the automobile to 
come in physical contaet with the plaintiff. · 
(15) That the extent of the plaintiff's injury and damage 
is not as great as is alleged, and that at the time of the in-
jury she had no vocation from which she received any stated 
income. 
(16) The plaintiff relies upon the plea of the general issue 
and upon all proper defenses that may be made thereunder ... 
(17) That the plaintiff. was guilty· of contributory negli-
gence 'vhich cause is contributed to the damage complained 
of. 
PLUM1\IER AND BOHANNAN.'' 
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page 15 ~ "Virginia: 
In the Circuit Court of S'urry County. 
Jane Brown 
v. 
D. W. Sykes . 
. PARTICULARS OF CONTRIBUTORY NEGLIGEN·01., .. _ 
The defendant intends to rely upon the contributory ~· ~­
ligence of the plaintiff's as a defense to this action and __ ~n 
accordance with the provision in Sootion 6092 of the Code of 
Virginia, here gives the particulars of the plaintiff's c ln-
~tributory negligence and says: ... 
{1) That the plaintiff failed to look up and down the h! .. ~.i.­
way for approaching automobiles before she started acros~ 
the same. · 
{2). That although the plaintiff was aware of the approach 
of the defendant's automobile before she started across the 
highw-ay," she walked into the highway in the path of the au-
tomobile. 
(3) That although the plaintiff knew, before she started 
across the highway, that the defendant's automobile w:-~.s ap-
·proaching, she failed to look 'vhile in the highway in time 
to avoid the injury. 
( 4) That the plaintiff was wearing at the time of the acci-
dent a head-dress which obstructed her clear view of approach-
ing automobiles and interfered 'vith her hearing. 
(5) That the plaintiff, althoug·h she was aware of the :f·1ct 
that' crossing the highway at the point of the accident , ..r.as 
attended with danger, particularly for a person of her age, 
failed to exercise that degree of care which she should have 
exercised under the circumstances. 
page 16 ~ (6) That the plaintiff realizes or by the exercise 
of due care should have realized the danger of her 
position, but failed to exercise prdper care to avoid the 'inJury 
after she discovered, or should have discovered the danger. 
(7) That the plaintiff struck the side of the defendant's 
automobile while the defendant was attempting to prevent the 
automobile from coming in physical contact with the plajn-
tiff. 
PLU~I~IER AND BOHANNAN.'' 
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page 23 ~ On Tuesday, the fourth day of ·March, the fol-
lowing order is entered: 
''Virginia : 
Circuit Court of the County of Surry, on Tuesday the 
fourth day of Ivfarch, in the year of our Lord one thousand, 
nine hundred and thirty. · 
Jane Brown, Plaintiff, 
against 
D. W. Sykes, Defendant. 
Upon a Motion to Recover J"udgment for lVIoney. 
This day c.ame the parties by counsel, and the plaintiff, 
having on December third last, moved the Court to set aside 
the verdict of the jury that day rendered in this eause, said 
motion w-a.s fully heard. Whereupon the Court, having lUa-
turely considered said motion, doth set aside the verdict of 
the jury so pronounced in favor of the defendant as not hav-
ing proper evidence to support it, to which action of the Court 
the defendant, by counsel, excepted. And it being- necessary 
to assess damages 'vhich have not been assessed this cause is 
continued to the twenty-fifth day of I\iarch next, that being 
the first day of the I\farch term, 1930, of this Court, and tho 
Clerk is directed to summon a jury to that day to make such 
assessment. '' 
That thereafter, on Tuesday, the twenty-fifth day of March, 
1930, in the Trial for the Assessment of Damages, the ·Court 
entered its order as follows: 
page 24 } ''Virginia : 
.A .. t a Circuit Court held for the County of Surry, em 'Tues-
day, the twenty-fifth clay of 1vfarch, 1930. 
Jane Banks, Plaintiff, 
against 
D. "\V. Sykes, Defendant. 
Upon a Motion to Recover Judgment for ~Iouey. 
This day came again the parties by counsel, and there4 
upon came also a jury, summoned by the Clerk of this Court 
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as directed by an order entered herein on ~larch fourth last, 
to-wit: J. C. Maynard, E. L. Hart, A. M. Ravedge, E. L. 
\Vilcox, R. E. Epps, N. H. Savedge and .J. \V. Baker, who 
were sworn to sell and· truly assess the damages in this cause, 
and who, having heard the evidence and argument of counsel, 
upon their oaths do say, "We the jury find for the plaintiff 
and :fix the damages at Two Thousand Dollars, A J\l. Savedge, 
1\farch 25, 1930". Whereupon the defendant, by counsel, 
moved the Court to set aside the verdict of tho jury upon the 
ground tha.t said verdict was excessive and that it was con-
trary to the law and the evidence and without evidence to 
support it; upon the ground that the Court, npon the trial of 
the assessment of damages, admitted improper and irrelevant 
teRtimony over the objection of the defendant, and upon the 
further ground that the Court gave a certain instruction asked 
for by the plaintiff over the objection of the defendant and 
refused to give certain instructions asked for by the defend-
ant, to all which the defendant, by counsel, excepted; Where-
upon the Court, after mature consideration, doth 
page 25. ~ overrt;tle said motion, to which opinion of the Court; 
overruling his said motion, the defendant, by coun-
sel, excepted. A.nd it is, therefore, considered by the Court 
that the plaintiff recover of the defendant the sum of Two 
Thousand Dollars with· interest thereon from this date, and 
her costs by her in this behalf expended. · 
Thereupon the defendant, D. W. Sykes, by counsel, having 
indicated that he is aggrieved by the aforesaid judgment, and 
that he desires to present a petition for a writ of error and 
supersedeas to said Judgment to the Supreme Court of Ap-
peals of Virginia, on his motion, the execution thereof i~· sus-
pended for a period of ninety days from this date, provided 
the said D. W. Sykes, or someone for him, shall, within fif-
teen days from this date, execute a bond before the Clerk of 
this Court, with security to be approved by said Clerk, in a 
penalty of twenty-five hundred dollars, conditioned as the la'v 
directs.'' 
On April eighth thereafter, is entered the following: 
''Virginia : 
In Surry Circuit Court, April 8, 19:10. 
Jane Brown, Plaintiff, 
against· 
D. W. Sykes, Defendant. 
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Upon a Motion to Recover Judgment for 1\ioney. 
• I 
The Court having on M:arc.h twenty-fifth last, ordered th~ 
suspension of the judgment that day pronounced in this cause 
against the defendant, D. W. Sykes, for a period of ·sixty uays 
from said date, .conditioned upon the execution by 
page 26 ~ said defendant of a suspending bond in a penalty 
of twenty-five hundred dollars within fifteen days. 
from the entry of said order; therefore, this day came the 
said D. W. Sykes before the Clerk of this Court and together 
with United States Fidelity and Guaranty Company, a bond-
ing or surety company licensed to do business in this 8tate, 
acting by and through M. I. Armistead, their .duly nnthorized 
agent and attorney-in-fact, entered into and ncknowledged a 
bond in the penalty aforesaid, conditjoned according to law, 
which bond, the Clerk of this Conrt is ordered to record. 'l 
And on Friday, 1Yfa.y second, 1930, the following Bills of 
Exception were filed, that is : 
''Virginia: 
Circuit ·Court of the County of .Surry, on Friday, the second 
day of 1\{ay, in the year of our Lord, nineteen hundred and 
thirty. 
Jane Banks, Plaintiff, 
against 
D. W. Sykes, Defendant. 
Upon a Motion to Recover Judgment for ~foney. 
This day came the defendant, D. W. Sykes, by counsel, and 
tendered to the Court his five certain Bills of Exception to 
certain rulings and actions of the Court on the trial of this 
case, numbered from one to five, inclusive, together with his 
·Certificate of the Evidence in the trial of this case, which he 
prays may be signed, sealed and made a part of the record of 
the case; and, thereupon the said five Bills of Ex-
page 27 ~ ceptions and The Certificate of the Evidence -a.re 
on this day, within sixty days from the date of the 
dinal judgment herein, . sig·ned by the Judge of this Court, and 
.thereby made a part of the record in the case.'' 
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page 28 ~ Virginia : 
In the Circuit Court of Surry County • 
. tT ane Brown 
vs. 
D. W. Sykes. 
·CERTIFICATE OF EVIDENCE. 
The following evidence on behalf of the plaintiff and of the 
defendant, respectively, as hereinafter denoted, is all the evi-
dence that was introducd on the trial of this case. 
page 29 ~ CHARLES BRANCH (Colored), 
sworn for the plaintiff: 
DIRECT EXM1IN.A.TION. 
By Mr. Burt: 
I Q. Is your name Charles Branch 0l 
A. Yes, sir. 
Q. Charlie, were you in the vicinity of the place clown here 
on the highway in this county known as California on the 
occasion when there was an accident down there in which .lane 
Brown was hurt 1 
A. Yes, sir. 
, Q. Did you see anything of ~fr. D. W. Sykes? 
A. I qid not know him, but I saw the car that did the ac-
cident. I did not know J\fr. Sykes at that time, but he passed 
me . 
.Q. Whereabouts were· you 'vhen he· passed you, Charlie 1 
A. I was very close to the store, not far· from Joe Brown's 
gate; I was just past Joe BrQ.wn's gate. 
Q. Joe Brown lives on the Surry Courthouse side of the 
store, doesn't he? 
A. Yes, sir. 
Q. About how far were you from Joe Brown's gate when 
Mr. Sykes passed you in his car? 
A. Well, I was not any distance at all. I just had passed 
the gate. I was not any distance at all. 
Q. Which way were you going' 
A. I was going towards the Castle. 
. Q .. The same place towards which l\Ir. Sykes 
page 30 ~ was going 1 
A. Yes, sir. 
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Q. HGw were you traveling? 
A. I was driving a cart; a horse and oatt. 
Q. Did you. see this accident~ 
·39 
A.. Well, I was ·close 'enough to see her running a~ross tlie 
road; and the ne~t I saw of her I saw her falling. I do not 
know whether she ran before the ca.r ·or what part of the 
car hit her; but I saw her fall. 
Q. Did you go right down·t'Owards the place ·of the acddent 
or not? 
A. I kept right on down to it 
Q. What was the condition of things when yoa got there? 
A. They had her up and were carrying her to a ear when I 
drove up; they were carrying her and putting h·er in a car? 
Q. What car? 
A. 1\tir. Brown's car; her car. 
Q .. Do you know who was carrying her? 
A. I think Mr. lV[oody and Mr. Slade, here (indicating)~ 
were carrying her. 
Q. Did you see Mr. Sykes there at the place of the acci-
dent? 
A. Yes, sir. 
Q. Had you ever seen him before? 
A. If so, I do not remember it. I knew of him, but I did 
not know him personally. · 
Q. Was there any other automobile there? 
A. No one's but Samuel Slade's and Brown's, that I know 
ot 
Q. How was ~Ir. Sykes driving when he passed 
page 31 ~ you, fast or slow? 
A. He was driving a fairly .good speed. I can 
not tell exactly how fast. But it was a fairly good speed. 
Q. Do you drive an automobile? 
A. No, sir, I have never driven one. 
Q. Mr. Sykes blew his horn for you, did he? 
A. Yes, sir. 
Q. On which side of you did he pass, the right or left side 7 
A. He passed me on the left side. 
CROSS EXA:NIINATION. 
,By Mr. Bohannan: 
Q. Charlie, you say you were driving a horse to your cart·F 
A. Yes, sir. ' 
Q. Were you. walking the horse or trotting the horse¥ 
A. I was walking him. 
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Q. How long after the accident was it before you got down 
to the scene of the accident? 
A. It was just a minute or two .. Four or five minutes. It 
'vas not that long, I do not rookon. I got there time enough 
to see them picking her up. 
Q. And you saw her running across the roa:d Y 
A. Yes, sir. 
Q. And then you saw her faU? 
A. Yes, sir. 
. Q. And that is all you saw of the accident Y 
A. Yes, sir. · 
Q. And you have never driven an automobile? 
page 32 r A. No, sir. 
By the Court : 
Q. How close did I understand you were to this woman 
when she 'vas struck Y 
A. I was not very far from her. 
Q. The length of this room or further 1 
A. As far as from here to Captain Lamb's store. 
The Court: That is about one hundred yards, I reckon. 
Witness stood aside. 
By Air. Burt: 
SA~IUEL SLADE (Colored), 
sworn for the plaintiff: 
DIRECT EXAMINATION. 
Q. Sam, were you out on the highway or out at this place 
called California, in this county, on the occasion of the acci-
dent when Jane Brown was hurtY 
A. Yes, sir, I was there in Brown's store. 
Q. Tell the jury over there what you saw and what you 
did? 
By the Court: 
Q. Were you on the right or left-hand side of the road, 
going towards Smithfield Y 
A. I w-as on the right-hand side, but I was in the store .. 
Q. Inside of the storeY 
A. Yes, sir. 
Q. You were inside of the store when she was 
page 33 r struck y 
A. Yes, -sir. 
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The Court: Then, go ahead. 
By Mr. Burt: 
. Q. How did you happen to go out on the road t 
A. I heard some hollering and I went out; and Mrs. Brown 
said her grandmother was hurt or knocked down by the car;. 
and all of us went out, and me and Mr. Moody were the first 
ones that got to her. 
Q. What did you .see when you got out there, Sam? 
A. We saw her lying in the road; and she could not get up, 
and we took her up and brought her back to ·Mr. Brown's 
car and put her in the car and took her to the doctor. 
Q. Where was Mr. Sykes's car at that time f 
A. It had backed back to her then; it backed right up to 
her. 
By the Court·: . 
Q. How far was the ear away from her at that time? 
A. He had already. backed back to her when we took her . 
up. 
By Mr. Burt: 
Q. Did you see his car where it was before he began to back 
it. back to her Y 
A. Yes, sir, when I saw it at that time it was further than 
to the back of this building (indicating 30 or·35 feet). 
Q. Past where she was on the ground? 
A. Yes, sir. 
Q. On the Smithfield or Bacon's Castle side, 
page 34 ~ down the road Y • 
A. Yes, sir, sure. 
Q. Do you know !{r. Sykes? 
A. I have seen him several times passing. I did not know 
him more than to see him. I did not know his' name. 
Q. Which side of the road was Mr. Sykes's car on when 
von saw it? 
.. A. It wa.s on the left-hand side. 
Bv the Court: 
_ .. Q. What part of the road was the woman lying ouf 
A. She was on the left side. 
Q. How far from the left-hand edge of the car? 
A. She was five feet from the center of the road. 
Q. On the left-hand ·side¥ 
A. Yes, sir. 
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;By Mr. Burt: 
Q. Yon did not see the car at the time of the accident, did 
yon? 
A. No, $if.. 
CROS.S .E.XAMIN.ATION. 
By ·Mr. Bohannan: 
Q. Sam, h.ad Jane .B.rowu been in the store there that after-
:Q..o,pn f 
A~ Y~, $ir. 
Q. She w-ent .out and came baek into the store again, didn't 
she, before the accident Y 
A... No, ~ir, when she came out she started home. 
Q. Didn't she come back to the store again? 
page 35 ~ A. Not while I was in there. 
Q. No,v, when you got outside, where was Mr .. 
Sykes's ca:r1 
A. fftanding in the road there, getting ready to start to 
baek back to her. · 
Q. You were looking at Jane Brown, of course, at that 
timeY 
A, Yes, sir. 
Q. And-you helped to pick her up? 
.4. Sure; yes, sir. 
Q. You did not see the accident 1 
A. No, sir. 
Q. You were. in the store at the timet 
A, Yes, sir ; sure. 
Witness stood aside. 
. By 1\{r. Burt : 
EM~1A HARD'Y (Colored), 
eworn for the plaintiff: 
DIRECT EXAMINATION . 
Q. Emma, were yon in the vicinity of this accident at the 
time it happened Y 
A. Yes,-sir. 
Q. Did yon go out there where it wasf 
A. Yes, · sir. 
Q. What. did yon see when yon got there? 
A. I saw they had taken her and put her in the car; and 
she said to me to come with Joseph's daughter to the doctor .. 
\. 
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Q. And did you go~ 
page 3~ } A. Yes, sir. 
43 
Q. Did you see any place where Aunt Jane was 
hurt, any bones broken, or anything 1 
A. After we took her back home, I did. 
, Q. Back home from where? 
A. Back home from Dr. Seward's office. 
Q. She was brought up to Dr-. Seward's office¥ 
A. Yes, sir; and we took her from there to the lunch room 
because we could not find Dr. Seward. 
Q. Dr . .Seward was not there 1 
A. No, sir. 
Q. After you could not find Dr. Seward, what did you do 1 
A. We called from the lunch room for Dr. Easley to come 
at once. 
Q. And did he come to the lunch room, or what? 
A. He came to Emma Fiardy 's house. 
Q. You mean to your house Y 
A. Yes, sir. 
Q. Did you see the wound, the injury, at any time when 
Dr. Easley was there~ 
A. All of the time. 
Q. vVhat did you see Y 
..A.. I saw the fractures of her right arm, and I saw this 
left leg was broken, and I saw the parts of the bone, 'vhich 
way they were setting. I helped to dress them; and I saw 
her wrist, and the place across her shoulder. 
Q. Were any of the bones protruding, coming 
page 37 ~ through the skin 1 
A. Yes, sir. 
Q. Where was that 1 
A. In her left leg they were crossed like that (illustrat-
ing). 
Q. And then what became of Jane 1 
A. Dr. Easley gave her a hypodermic at that time to get 
her quiet, and we asked him to wait on her. 
Q. "\Vas she sent to. a hospital Y 
A. Yes, sir, to Dr. Buxton's Hospital at Newport News, 
somewhere after ten o'clock. 
Q. After your Aunt J anc was· released from the hospital, 
where has she been staying¥ 
A. With me. 
Q. Where did she live before that' 
A. At the ~Iill farm. 
Q. Has she been able to do anything at all since she has 
been living· with you Y 
' 
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A. No, sir. , 
. Q. Well, rhow was she before she g·ot hurtY Could she do 
. anything then Y 
A. She did all of her housework. 
Q. And anything else Y 
A. She waited on me winter before last when I had the 
rheumatism. I was sick from Friday before Christmas until 
about the 17th of March; and she waited on me. 
Q. Did she do ·any other work on the farm, anything like 
thatY 
A. She picked cotton and picked peanuts, and picked black 
peas, and made soap for different persons. · 
page 38 ~ Q. How far did she live from California, this 
place where she was hurtY . 
A. Well, around the road it may be around three miles; 
but through it may be about two miles. 
Q. Was she in the habit of walking up to California? 
A. Yes, sir. 
Q. Do you know how old she is? 
A. Well, she is between 76 and 77; that is close to her age. 
Q. Did you know her mother? 
A. Yes, sir. 
Q. Is she living or dead? 
A. Dead. 
Q.. Do you know how old she was when she died? 
A. 97. 
Q. Do you know whether or not Aunt Jane has ever suffered 
from rheumatism, or any ills of that kind? 
A. She never has. 
Q. Was she or not active and spry? 
A. She was active. 
Q. You did not see this accident, did you Y 
A. No, sir. 
Q. Did you get to the scene of the accident before they had 
picked her np 1 
A. No, sir. 
CROSS EXAMINATION. 
By ::1\fr. Bohannan : 
Q. Where were yon, Emma, when it happened? 
page 39 ~ A. I was at the house, myself. 
Q. What house f 
A .. My home. 
Q. Where is yonr home? 
A. This side of Joe Brown's home .. 
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Q. How far from the place of the accident 7 
A. It has never been surveyed. It may be as far as from 
here to Mr. Lamb's store, aa near as I ean come to it (indi-
cating about 10'0 yards). 
Q. What was your name before you were· married f 
.A.. Brown. 
Q. And what kin are youo to Jane Brown t 
A. Daughter. 
Q. And your mother has been living with you since she came 
back from the hospitalf 
A. Yes, sir. 
Q. And she had been in the habit of walking to ·CalifQrnia 7 • 
A. Yes, sir. 
Q. And she was able to do that up to the time of her in-jury¥ · · 
.A.. Yes, sir. 
Q. And was pretty active? 
A. Yes, sir, pretty active indeed. 
Witness stood aside. 
page 40} DR. A. A. CR.EECY, 
sworn for the plaintiff: 
DIRECT EXA1\1INATION. 
By Mr. Burt: 
· Q. Doctor, will you please state your name, and residence, 
and occupation? 
A. Dr. A. A. Creecy; Newport News, Virginia; physician 
and surgeon. 
Q. Does your practise take you to the Buxton Hospital? 
A. Yes, sir. · 
Q .. Are you connected with the Buxton Hospital in any 
way? 
A. Yes, sir. 
Q. Do you recall whether or not, Doctor, on or about the 
l 2th day of last February there was received into the Buxton 
Hospital a colored woman by the name of Jane Brown from 
Surry County? · 
A. Yes, sir. · 
Q. Were you connected in any way with the treatment of 
her in the hospital¥ 
A. Yes, sir. 
Q. Will you please tell the jury what injuries, if any, Jane 
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Brown had at the time she was received in the Buxton Hos-
pital? 
A. She suffered with abrasions of the forehead and hand. 
~er main injury was a compound, comminuted fracture of 
the tibia and fibula of the left leg. That is a fracture of both 
bones of the left lower leg, which caused the fragments of 
the broken bones to .protrude through the skin. 
page 41 ~ That was her major injury. .She, of course, was 
suffering from some shock on account of the in-
jury; and her age at the time of admission; and the lacera-
tion of her scalp and the wrist were minor injuries. 
Q. Can you state how long she was confined in the Buxton 
Hospital~ 
A. She. was admitted on the 12th day of February, and she 
was diseha.rged on April 17, 1929. · 
Q. That was the time she left the hospital t 
A. Yes, sir, that was the time she left the hospital. 
Q. Was she or not from time to time received into the hos-
pital again for treatment? 
A. She returned to the hospital from time to time, just for 
observation and treatment and re-examination. 
Q. This place that she was injured, where her leg bones 
were broken, the jury as well as myself are probably not as 
familiar as we might be with anatomy-is it or not a fact 
that the leg bones 'vhich you spoke of being broken were 
about the knee or below the knee Y 
A. Below the knee. ·Her fracture was a bout n1idway be-
tween the knee and the ankle, and in both bones of the lower 
leg. · 
Q. Would you say that the injuries that she received at that 
time are such that she will recover from' 
Witness: Do you mean would I have said so at that time~ 
Attorney: I mean what is the situation now, in your opin-
ion. 
page 42 ~ A. At the present time-that is the last time I 
saw her-I think she is totally incapacitated and 
will be probably for the rest of her life, as far as weiglit-
bearing goes on that leg·. Ag·e is a great deterrent to the 
proper healing of bones. 
(Paper produced and handed to attorney for the defend-
ant.) 
Q. Do you know, Doctor, or have you ruiy memorandum 
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from which you can tell what the hospital expenses of Jane 
Brown were when she was over there? 
A. No, sir, I haven't that with me. 
Q. Would you be able to say, if you were shown a state-
ment, whether or not the statement would be correct 1 
A. I would be able to say whether it was approximately 
correct, just from my knowledge of what the daily eost of 
car~ng for a patient is. I have no means of saying that it is 
absolutelv correct. 
Q. I show you this paper, which purports to be a statement 
of the expense account of Jane Brown in the Buxton Hos-
pital, together with the amounts paid on it, and ask you if 
that is a correct statement 7 
1\'Ir. Bohannan: We object, your Honor. The witness has 
testified that he did not have a memorandum of that with him 
and that he was not able to state accurately whether or not 
that is a correct statement; and what we 'vant 'is accuraey and 
not estimates. 
page 43 ~ Overruled. Exception. 
By Mr. Burt: 
Q. Please state then, Doctor, whether or not from your 
knowledge of the charges over there for similar services, you 
would say that that is at least an approximate statement? 
A. (Examining.) Yes, sir, this is approximately correct. 
By the Court : 
Q. What is the amount of it, Doctor1 
A. The total amount is $404.65. 
By Mr. Burt: 
Q. Does that statement show that any portion of that 
amount of money has been paid~ 
~{r. Bohannan: We object, your IIonor, to all questions 
with reference to the statement. 
The Court: Yes. 
~fr. Bohannan: And except to the admission of any evi-
dence regarding it . 
. A. This statement shows that a part of the bill has beetr 
paid, and that there is a balance due. 
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,By Mr. ,Burt : 
Q.. Of how much? 
A. $64.00. 
Note: Statement filed, marked Exhibit No. 1, and is as 
follows: 
page 44 ~ COPY 
All bills due one week in advance. 
Newport News, Va., October 4, 1929. 
Jane Brown, Surry, Va., 
To ELIZABETH BUXTON HOSPITAL, Dr. 
1929 
To Private Room, Board and General Nursing February 12-
April 17 $256. 00 
" use of Operating Room 4 times, plaster cast 3 times 23. 00 
" Anaesthetizer 2 times 17 . 00 
" Special Dressing 25 . 00 
" Special Medication and tetanus antitoxin 11. 00 
" ·telephone call Smithfield 2/13/29 . 65 
" care at hospital 7/9/29 and 8/13/29 4.00 
" Laboratory 3. 00 
" .X-Ray 10.00 





~y the Court : 






Q. Does th8Jt include the medical billY 
$404.65 
4/ 3/29 $64.00 
4/18/29 72.00 
Total-$340. 65 
Balance due $64.00 
A. That includes all professional services. 
}Jage 45 }- ;CROSS' EXAMINATION. 
iBy Mr. Bohannan: 
Q. Doctor, this includes the treatment of the wounds, the 
plaster casts, and dressings and attention between the date 
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of admission on the 12th of February and the date of dis-
charge on the 17th of April, does it? 
A. Yes, sir. 
Q. These abrasions and lacerations and contusions on her 
face and head and other portions of her anatomy, have they 
healed? 
A. They had the last time I saw her, I think. I am not 
absolutely certain about tha.t. 
Q. You would not expect a recurrence of those since that 
.time? · 
A. No, I would not. 
Q. So if they had healed the last time you saw her you 
.would still expect to ·find them healed? 
A. Yes, sir. 
Q. Now it is true, is it not, Doctor, that the leg bones and 
jn fact all of the bones of a woman of the age of Jane Brown, 
.who it has been testified was about 76 or 77 years old, are 
;very much more brittle than those of a younger person Y 
A. Yes, sir. 
Q. And very mu·c.h more apt to be· broken by impact than 
those of a younger person? 
A. Yes, sir. 
page 46 } Q. And it is also ·true that they are very much 
less apt to heal? 
A. The healing is retarded in the aged; yes, sir. 
Q. The healing process is where Nature throws out .the 
callus around the place Y 
.A. Yes, sir. 
Q. And that is less apt to occur in the body of an elderly 
person? 
A. Yes, sir. 
Q. Now, as to her incapacity, you stated that she was to-
tally incapacitated. Do you mean for all purposes Y 
A. As far as her duties as a housewife are concerned, and 
her activity in getting around I think she is totally incapaci-
tated .. 
Q. You mean for locomotion, for the purpose of walking? 
.A .. Yes, sir. · . · 
Q. Her upper limbs, her arms are all right, aren't they! 
A. Yes, sir. 
Q. And her mental faculties are not impaired f 
A. No, sir. 
Q. It is simply, then, the question of the means of locomo-
tion due to the injury to her lower leg? 
A. Yes, sir. · 
Q. Other than that you would say that in knitting and per-
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:forming work with her hands, she could do that as well as 
she ever could t 
A. Yes, sir, she could do that. 
page 47} Q. Now, you have no knowledge of these ex-
penses except the estimate that you have made? 
A. Yes, as regards the knowledge of the items of the daily 
,cost of the room, etc. · 
Q. Doctor, have the bones in her leg knitt 
A .. There was no union when I saw her between a month 
and two months ago. 
Q. You have not seen her since? 
A. No, sir, I have not seen her since. 
RE-DIRECT EXAMINATION. 
By Mr. Burt: 
Q. If the bones in the leg had not knitted between the 12th 
of February and a month ago, do you think that they would 
]{nit at any timet 
A. Yes, sir, there is a possibility of an increased am0l1nt 
of callus formation being thrown around the bone; but the 
likelihood of it is remote. It is not very probable that she 
.would get any more healing after that length of time. 
· Witness stood aside. 
page 48} 
By Jrir. Burt: 
J. H. BROWN (Colored), 
sworn for the plaintiff. 
DIRECT EXAMINATION. 
Q. Joe, you are the son of Jane Brown, aren't you 1 
.A.. Yes, sir. 
. Q. (Handing witness Exhibit No. 1) I am handing you a 
.statement which bas been filed along with the examination 
of Dr. Creecy, a ... td ask you to say whether or not you e~er 
saw it before, and, if so, what it is? . · 
A. (Examining) I can not see very good, but I have seen 
a statement like this before. I think this is the one that was 
sent to Jane Brown, but sent to my box. 
Q. Did you get it Y 
A. Yes, sir, I think the envelope that it came in came .. to 
me. It says February 12th, I think, to April 17th. I can see 
that. But this fine part down here (indicating) I can not 
understand that. 
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Q. (Handing witness envelope) Is that the envelope that 
it came in-haven't you some glasses, so that you can see 
it y . 
- A. No, sir, I haven't any glasses; but this is the envelope 
that it came· in. It is addressed to J. H. Brown. 
. . Q. That statement shows the expenses of Jane B.rown at 
the hospital of $404.6·5, with ~a. balance due of $64.00 now. 
Is that the statement that was re·ceived by you from tho 
hospital Y 
(Examining) Yes, sir. 
Q. You got it in that envelop there in the or-
page 49 ~ dinary c;ourse of the mail? 
A. Yes, sir, I got it in this envelope and througll 
the mail that runs from Surry Courthouse to Bacon's Castle. 
Note: Envelope referred to filed in evidence, marked Ex-
hibit No. 1-A, and is as follows: 
Elizabeth Buxton Hospital, 
Newport News, Va. 
(Postmarked) 
N e·wport News, 
Oct. 5, 
12:30 P. 1\f. 
1929, 
Va. 
(Addressed to) : J. H. Brown, Surry, V a. 
No cross examination. 
vVitness stood as~de. 
HATTIE BROWN (Colored), 
sworn for the plaintiff: 




. By 1\ir. Burt : 
Q. Hattie, were you in the vicinity of California at the time 
of this accident t 
A. Yes, sir. 
Q. Were you out of doors or in the house~ 
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A. I was in the store. 
page 50~ Q. About how far is the store from th.e place of 
the accident, where it occurred Y 
. .A. It is about sixty or seventy feet, I guess. I do not kilow 
exactly. 
Q. Is there a cross-roads there, an intersection of the roads? 
A. Yes, sir. 
Q. You did not see the accident, did you Y 
A .. No, sir. 
Q. How long had it happened before you went out there to 
where it was? 
A. Just a minute, I .guess. I heard a.lick, and I ran to 
the door, and Daisy got there first, and I ran behind her, and 
she said, "Somebody has killed Grandma". I was right at 
the door when she stepped out, and I then stepped out of the 
door. 
Q. What did you see? 
A. I sa'v her lying in the road on the left-hand side, with 
her head towards 8urry. 
Q. Do you mean Aunt Jane? 
A. Yes, sir. 
Q. Did you see anything of Mr. Sykes out there? 
A. Yes, sir. 
Q. Where was his 0ar at the time that you went out there? 
A. He was backing back up against her just about the time 
I got to the door. 
Q. Did you know Aunt Jane l3'rown's motherf 
page 51 ~ A. Yes, sir. · 
Q. Do you know about how long you knew her? 
A. About 20 years or more, I guess. She lived with me 
off and on after I got married until she died, ·and she died at 
my home. 
Q. Do you know how old she was when she died Y 
A. 97. . 
Q.. Before the time of this accident was Aunt Jane decrepit 
and feeble or was she active? 
A. She was active~ She could run faster than I could, and 
hoe as long as I could, and do thing·s that I could not do-that 
is about work. · 
Q. How far did she live from the store at the time of the 
accidentY 
, A. I think it is around three and one-half miles. 
Q. Was she in the habit of walking up there and back? 
A. At any time. She would walk up there in the morning 
and work all day and get back at night or late in the after-
iDOOn. 
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Q. Was she in the store on the day of the accident T 
A. Yes, sir. 
53 
Q. When she left the store, was she carrying anything away 
with her, or not? 
A. She carried two pounds of sugar and some white pota-
toes. She had two pounds of sugar in her left hand and a bag 
of pot·atoes in her right hand. 
page 52~ CR08S EXAMINATION. 
By ~Ir. Bohannan: 
Q. How are you related to Aunt J 8}1-e, a daughter or a 
daughter-in-law~ 
A. A daughter-in-law. 
Q. You are Joe Brown's wife? 
.A. Yes, sir. 
Q. And you keep the -store there at California Y 
A. Yes, sir. . 
Q .. And it was in ·your store that Jane was that afternoon f 
A. Yes, sir. 
Witness stood aside. 
WILLIA:h£ BROWN (Colored), 
· sworn for the-plaintiff: 
DIRECT EXAMINATION. 
By Mr. Burt: 
Q. William, you .are Aunt Jane's husband, aren't youf 
A. Yes, sir. 
By the Court: _ 
Q. How old are you, William? 
A. I am in my 84th year, sir. 
Q. How old is your wife? 
A. She is 76 or along there, I think. 
! ' 
.. 
By Mr. Burt: 
Q. Before this accident to Aunt .J a.ne down there at Cali-
fornia, William, you and she lived together, didn,t 
page 53 ~ you Y · 
A. Yes, sir, ever since we were married. 
Q. Did she do her own housework Y 
A. Yes, sir, and some portion of mine, qut of doors. 
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Q. You seem to be kind of crippled up. What is the mat-
ter with you 7 Rheumatism 1 
A. Yes, sir, I have had rheumatism. I have had it for some 
20 or 30 years. A heap of times I am down so that I can not 
get out, and she used to feed the horses and water the horses. 
And she used to g·o off and work sometimes. 
Q. Well, are you and she living together ·now ·1 
A. Yes, sir, so far as we can. Of course we do not stay 
under- the same roof, because she had to get my daughter to 
look after her and I had to get my son to look n fter me. So 
that makes us st~ay in different houses, but not very far apart. 
By the Court: 
Q. How long have you two· been married? 
A. Judge, I do not know exactly now. I reckon somewhere 
around 58 or 59 years. 
No cross examination. 
Witness stood aside. 
page 54~ 
By Mr. Burt: 
W. C.lVIITCHELL, 
sworn for the plaintiff: 
DIRECT EXAMINATION. 
Q. Mr. Mitchell, do you know Jane Brown who got hurt 
down in this accident at California? 
A. Yes, sir. 
Q. Have you known her for any length of timet 
A. I have .been knowing her ever since I was a child. 
Q. Before this accident was she an active woman or was 
she decrepit so that she could not do anythingY 
A. She was able to go, so far as I know. Every time I saw 
her she seemed to b~ all right. And I used to see her right 
often .. 
Q. Did she move along pretty peart when she was walk-
ing! 
A. Yes, sir. 
Q. Do you know whether she did any work around in the 
community besides her own household work-any work on 
farms, or anything like that? 
A. I have noticed her picking cotton and picking black peas, 
and such as that. 
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Q. She did the work that ordinarily a woman was capable 
of doing on farms 1 
A. Yes, sir, so far as I know. I know that every time l 
saw her she was more apt to be getting around at something 
or another. 
page 55~ CROSS E.XAMINATION. 
By ~{r. Bohannan: 
Q.. Did she ever pick any cotton or peas for you 31 
A. She never picked ·any cotton for me. I ean not say 
whether she picked any peas or not. I will not be positive 
about it, but it seems to me that she has. 
Q. That is not a very steady job, is it, picking black peas 1 
A. Well, it takes a .right good back. 
Q. But it is what they c:all a seasonal occupation; that is, 
one that does not last very long¥ 
A. Yes, sir, it does not last very long. , 
· Q. And the same thing is true as to cotton? 
A. Yes, sir. 
Q. Is there much cotton raised down there 1 
A. Well, for the last few years the most of them have been 
planting a little patch of it, a couple of acres; aud some more 
than that. · 
Q. And that job does not last :very long either, does it·l 
A. No, sir, not so long. 
Q. Do you know how much cotton she could piek in a 'lay, 
Mr. Mitchell Y 
A. No, sir, I do not. 
Q. Do you know how many black-eye peas she could pick 
in a day? · 
.A. No, sir, I can not say that I do. All I know is that 
Aunt Jane was getting around just about as fast as most of 
tlie young people. I know tha.t. 
page 56 ~ Q. I understand. She was quite active Y 
A. Yes, sir. 
vVitness stood aside. 
WESLEY BARLOW, 
sworn for the plaintiff: 
DIRECT EXAlVIINATION. 
By Mr. Burt: 
Q. This is :Nir. vVesley Barlow 1 
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A. Yes, sir. 
Q. Do you know Aunt Jane Brown, and about how long 
have you been knowing her, if you do f 
A. I haye been knowing her all of my life. 
. Q. And a bout how old are you Y 
A. 40. 
Q. Prior to this accident, 1\:Ir. Barlow, and up to the time 
of it, do you know whether or not Jane Brown was an active 
woman, or was .. she an old, decrepit woman Y 
A. She 'vas active. 
Q. Do you know whether or not she· worked for othr~r people 
on different farms, different work for different people, up to 
the time she was hurtY 
A. Yes, sir, she worked about, picking cotton and picking 
bfaclt peas. She picked black peas for me. 
Q. Do you kno:w whether or not she ever did such work as 
picking up peanuts out of the field Y 
page 57 ~ A. Yes, sir, she did. 
Q. Was she ·active or slow in her movements, in 
her walking, and those kinds of things Y 
A. She was active. 
CROSS EXA~IINATION. 
. . 
.By Mr. Bohannan: 
Q. And the work which she did, Mr. Barlow, vtas picking 
cotton and black peas and picking .up peanuts 1 
.A. Picking black peas and picking up peanuts. 
Q. And picking cotton? 
A. I ~o not know that she picked ·a.ny cotton. 
·Q. But you do know that she picked black peas and pea-
nuts?· 
·A. Yes, sir. 
Witness stood aside. 
By Mr. Burt: 
R. C. BARHAM, 
sworn for the plaintiff: 
DIRECT EXA1\1INATION. 
Q. 1\1r. Barham, please state. where you live and what your 
occupation is.? 
A. I live at Surry Courthouse, Virginia; and I am a ~Iotor 
Vehicle Inspector. · 
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Q. Vf ere you in the vicinity of California, in this county, 
on the 12th of last February at the time an accident happened 
to Jane Brown and she was injured there? 
pag·e 58 ~ .A. Not at the time of the accident. I was there 
within probably 45 minutes or an hour afterwards. 
I went down there with Mr. Sykes; in fact, I went down there 
on a motorcycle. Mr. Sykes came up after me. 
Q. Did I understand that you went down there with Mr~ 
Sykes1 
A. I rode a motorcycle down there and Mr. Sykes came 
down there right behind me in his car. 
Q. What was your purpose· in· going down there, J\~Ir. Bar-
ham' 
A. Mr. Sykes wanted me to go down there and look at the 
tracks on the road. And he told me that he had run over a 
colored woman down there. 
The Court: Don't tell what he told you. 
By Air. Burt: 
Q. What did you see when you got down there, with regard 
to tracks in the road, etc. Y . 
A. From the way he started putting on his brakes, I guess 
it was within about five feet of a puddle of blood-that is 
where the brake marks stopped. And the left-hand wheel 
was off of the tar surface. The only brake mark showing was 
on the tar surface, that of the right-hand wheel. 
Q. From what yon saw 'Yith reference to the brake marks 
there, d~d it indicate to you that the brakes were working 
properly or not? · 
A. Well, they did not seem to hold for a good distance. It 
may be that he just took his foot off of the :brake after he 
found out that he hit her. 
Q. Were there two marks in the highway ·of 
page 59 ~ brakes, that is, showing that both the right and left 
hind wheels were skidding? 
A. The left one did not seem to be skidding as much as the 
right one. It was off of the tar, over on the ·gravel. 
Q. When I say ''skidded'', I have reference to the mark 
that a locked wheel would make on the highway Y 
A. (Continued) No, sir. 
· Q. Yon, then, only saw where the right wheel made this 
m·ark on the highway? 
A. That is the only one that I saw. And I saw the distance 
where he went and backed back-where he said he went; that 
is, the marks that the tires showed wh~re he went off the 
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road and where the car headed towards a pine tree on the 
left; and then backed back up; and I saw both tracks there. 
He went probably the width of this room after he hit her 
before he stopepd and backed back (indicating about 30 feet). 
By the Court: 
Q. What is the distance from the point of impact to where 
the car stopped, Mr. Barham Y . 
A. About the width of this room (indicating about 30 feet). 
By Mr. Burt: 
Q. Did he go across the road that crosses the highway 
theref 
A. Yes, sir, he crossed that road. 
Q. He went across there before he stopped Y 
A. Yes, sir. 
Q. Did yon notice any blood in the- r:oad there Y 
A. Yes, sir, there was a puddle of blood on the 
page 60 ~ left of the center of the road. 
Q. About how far from the center of the road 
was it, Mr. Barham? 
A. (Referring to memorandum book) Five and one-half 
feet. 
Q. Five and one-half feet to the left of the cenetr of the 
road? 
. A. Yes, sir. 
Q. Were both wheel-tracks on the hard surfaced part of that 
road, or not Y 
·A. No, sir, the left 'vheels were off the road. 
Q. Off the hard surfaced partY 
·A. Yes, sir. 
Q. About how far off? 
A. 22 inches by measurement. 
By the Court: 
Q. The left-hand wheel was 22 inches offf 
A. Yes, sir, off of the tar part of the road. 
By Mr. Burt: 
Q. Do you drive an automobile Y 
A. Yes, sir. 
. Q. How long have you been driving automobiles¥ 
A. About ten years. 
.. 
. ) 
Q. How long have you been an Inspector 1n the ~rotor 
Vehicle Department? 
A. A year and eight months. 
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Q. Do your duties as an Inspector in the :rviotor Vehicle 
Department cause you to take any particular no-
page 61 ~ tice of the speed of automobiles traveling? · 
A. Yes, sir. 
By the Court : 
Q. Was it a two or a four-wheel brake cart 
A. I think it was a four-wheel brake. 
By J\t[r. Burt : 
Q. From the things that you saw down there, the brake 
marks and the distance that Mr. Sykes went after this acci-
dent occurred, and your familiarity with the speed of auto-
mobiles by reason of having driven them for ten years, and 
your duties as a Motor Vehicle Inspector under tl1e :i\:Iotor 
Vehicle Department, would you say that he was driving tl1at 
car within the range of speed that an ordinarily prudent 
man would drive under the circumstances f 
Mr. Bohannan: We object, your Honor. 
The Court: The objection is sustained. 
By Mr. Burt: 
Q. Do you know where Joe Brown lives? 
A. Yes, sir. 
Q. About how far is it from Joe Brown's gate to where 
this accident occurred 7 
A. About 300 yards, I guess; 250 or 300 yards. 
CROSS EXAMINATION. 
By :rvfr. Bohannan: 
Q. Mr. Barham, within a day; or two after this accident did 
you have occasion to test out, at the request of ~ir. Sykes, 
the .brakes on this car 1 
page 62 ~ A. Yes, sir. 
Q. "\Yhat condition did you find his brakes in at 
that time? 
A. They were good at that time. 
By the Court : 
Q. They w~re what Y 
A. They were good. 
Q. When was that Y 
A. That was two days afterwards, I reckon. 
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Q. Didn't you say that you drove down there with ~fr. Sykes 
in the cart 
A. No, sir, I was on my motorcycle. 
Q. You did not test them out on that day! 
A. No, sir. 
By Mr. Bohannan: 
Q. Were they adequate and properly working at the time 
you did test them out Y 
A. Yes, sir. 
Q. Mr. Sykes came after you on the day of the accident Y 
A. Yes, sir. -
Q. Where were you Y 
A. I was over at the postoffice when he c·ame for me. 
Q. Now, when you got down there did you see two sets of 
brake marks on the highway; that is, were tl1ere indications, 
that the brakes had been applied and then released and an-
other set of marks Y 
A. Yes, sir. 
Q. Where did the first set of brake marks ap-
page 63 ~ pear f 
A. Probably 20 feet behind where this woman 
was hit, I guess; and then it looked like he let off on them 
and tried to -go around on the left side, and then he put them 
on again about five feet before he hit her. 
· Q. ·Could you tell exactly at what point he put them on? 
A. No, sir, I could not tell exactly. I was just going by 
the point that he started to sliding. 
Q. You have no information as to the point with reference 
to where she was hit or where ~fr. Sykes actually stopped 
the· car except what Mr. S'ykes told you, have you Y 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Burt: 
Q. You say the first place you saw the brake marks was 
20 feet behind where the woman was hit. You mean before 
or after he got to herf 
A. Before he got to her he put on the brakes, and then · 
it seemed that he took his foot off the brakes and tried to 
go around on the left side. 
Q. These brake marks, all of them, were on which side of 
the road, the right or left f -
A. The left. 
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By .~Ir. Bohannan: 
Q. The first set of brake marks that you noticed~ did they 
. show that both wheels were grabbing? 
A .. No, sir, only the left one wa8 sliding. 
page 64 ~ Mr. Bohanna: R-ead the question. 
(Question read.) 
A. (Contniued.) No, sir, the· one on the right. 
By the Court: 
Q. And the second plaee it was the same thing? 
A. Yes, sir.· 
By Mr. Bohannan: 
.-
Q. And in the -first set of brake marks were the left wheels 
off of the tar surface of the road 1 
A. No, sir. 
Q. They were on the tar surface? 
A. Yes, sir, they were on the tar surface. 
Q. Unless they were grabbing or holding or marking _a 
mark, how could you tell where they were? 
A. I could tell from the Width of the car. It ·was prac-
tically almost in the center of the road at that time. .. 
Q. The right-hand marks were almost in the center of the 
road! 
A. Yes, sir. 
'\Vitness stood aside. 
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By Mr. Burt: 
W. L. WEST, 
sworn for the plaintiff: 
DIRECT -EXAMIN.A.TION. 
Q. Mr. West, you are Sheriff of Surry County, are you 
not? · 
A. Yes, .sir. 
Q. Were ·you at the scene of this accident at the time it 
happened or shortly thereafter! 
A. I suppose an hour and one-half or two hours afterwards. 
Q. You went down there for the purpose of looking over the 
scene of it, did you Y 
.A. Yes, sir. 
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Q. Did you in looking o:ver it find any blood in the road 
there! · 
A. Yes, sir. 
Q. About wher~ was that blood located with reference to · 
the middle of the road Y 
A. The blo<;)d was probably five feet to the left of the cen· 
ter of the road. 
Q. Did you notice any brake marks of any kind on the 
roadY · 
.A.. I did not, because after I measured this blood spot I 
found out that 1tfr. Barham had been do'vn there; and I did 
not take any more notice of it-any more than I noticed that 
the wheel track had n1n off the tar surface. ~rhe left-hand 
wheel was off of the tar right opposite the blood spot, and 
the wheel tracks went on ·across the road leading to Chipoax. 
Q. Is that what they call the Rich Neck Roadf 
page 66 ~ A. Yes, sir. 
Q. You were not down there at the time 1\{r. 
Sykes was there, were you Y 
A. No, sir. 
No cross examination. 
Witness stood aside. 
By Mr. Burt: 
JANE BROWN (Colored), 
sworn on her own behalf : 
DIRECT EXAMINATION. 
Q. Your name is Jane Brown f 
A. Yes, sir. 
Q. Aunt Jane, were you hurt by an automobile at Cali-
fornia on last February, the 12th t 
A. Yes, sir. 
Q. Whose automobile hurt you f 
A. Mr . .Sykes's. 
Q. Where were you at the time f 
A. I was up at California. I was crossing the r~a<.l there . 
. Q. At the time that yon were hit by this automobile which 
side of the road ·were you on 1 
A. I was on the left-hand side of the road going from Surry 
Courthouse down towards Bacon's Castle. ' 
Q. Where were you going~ 
A. I was going 'to my home at the ~Iill Fa~m. 
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page 67. ~ Q. Where had you been f 
A. To my son's; to. Joseph Brown's. 
Q. Had you been in the store f 
A. I had. 
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Q. When you came out of the store to go home, did you·.J 
see anything of lVIr. Sykes's automobile coming down the 
roadf 
A. I did. 
Q. Where was it at the time you saw it 1 
A. Way up about Joseph's gate. 
Q. Did you think when you saw it that you had time to get 
across the road before it g·ot down there? 
A. I knew I had time; and I did get across. 
Q. Before you were hurt, were you ·active, Aunt Jane, or old 
and decrepit like your husband is over there (indicating) 1 
A.. Everybody can tell you that I was pretty good and ac-
tive. . · 
Q. Did you do your O\V1l housework f' 
A. I did that. 
Q. And washingf 
A. Yes, sir. What little washing· I had to do, you know. 
Q. Did you do any work around anywhere else besides at 
your own home, Aunt June 1 
A. I did. 
Q. "\Vhat did you do7 
A. J\tiost anything they called on me to do, working out, 
picking up peanuts, and such as that. I used to pick up 
peanuts and pick black peas, and such as that. . 
Q. "\Vhat have you been able to do since you 
page 68 ~ got hurt T · 
A. Just to sit in this chair (witness using rolling 
or wheel-chair) for some one to wait on me. 
Q. Can you walk T 
A. No, sir. I can take my hand and move this foot (indi-
cating left foot) anywhere I want to move it, but I can not 
bear any weight on it. 
Q. Did you and your husband live together in the same 
house before you were married 1 
-
vVitness: "\Vhat f Before we were marr-ied? No, ::::ir. 
Attorney: I meant to say before you were lnn~t. 
A. Yes, sir, we lived at the same place, at the :\Hll l'i"'arm, 
but I have moved up there to my daughter's since I g·ot hurt. 
Q. Do you live in the same house now¥ 
A. My husband stays on Joseph's side of the road, in 
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Joseph's house; and I stay w_ith my daughter. My daughter 
takes care of me. 
CROSS EXA~1INATION. 
By Mr. Bohannan: 
Q. Aunt Jane, how old are you? 
Witness : Well, how old dg you think I am f 
Attorney: That is not for me .to say. I leave that to you. 
A. I am about 7·6 years old, I think. 
Q. Now, when you left the store that day, you were going 
homeY · 
A. Yes, sir. 
Q. Didn't you go back to the store after you went 
page 69 ~ out the first time Y 
A. No, sir, I came out and started home. 
Q. Didn't you go back there and speak. to somebody in the 
storef 
A. Not to my remembrance now. I might have stepped 
back there, but I do not remember it now. · 
Q. N o,v, when you came out and started across the road, did 
you look up towards Surry Courthouse f · 
A. I did. I looked that way. 
- Q. And you saw an automobile comingf 
A. Yes, sir, I did. 
Q. And where .\;:as the automobile at 1 
A. Way up there about my son ·s gate. 
Q. How far is that from there~ 
A. I do not kno'v anything about measurements. I could 
not tell you. You can ask some others that. 
Q. Did you look down towards Smithfield Y 
A. Y <?s, sir. 
Q. Did you see any automobile coming from that direction? 
A. I think I saw one way down there. I will not be sure 
that I saw one, but I think I did. 
Q. Now, just where were you when you looked up towards 
Surry Courthouse1 Had you gotten out on the,road or were 
you in the store ·porch, or where? 
A. I was down on the ground then. I had not started across 
the road. I looked up before I started across, and I knew 
. I had a plenty of time to go across, and I went 
page 70 ~ across on the ·other side .. 
Q. You looked before you started across the 
road? 
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A. Yes, sir. . 
Q . .And you saw the automobile comingf 
A. Yes, sir, I saw it. 
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Q. What kind of a hat or bonnet did you have on that dayT 
A. I did not have on any bonnet, I know. I. do not know 
whether I had on a hat or a thin kind of shawl. I had on 
something thin. · 
Q~ After you got on the road, did you look again up to-
wards Surry Courthouse f 
A. No, sir. I lmew I had· time to get across, and I did not 
look back. And when I did look back, the car was right at 
me on this side (indicating), running easy. · 
Q. Did you look before you got on the conc-rete or tar part 
of the road, or not 7 
A. Before I got on it. 
Q. And it was then that you saw the automobile comingf 
A. Yes, sir. 
Q. And then you did not look any more until the automo-
bile- . 
A. Until I .got over there, and then I heard it coming, just 
easy, at the side of me. · 
Q. Now; where were you then on the highway when you 
heard the car coming? . 
A. I was over on the sidewalk, on the left-hand side going 
out of the store. 
Q. So you did not look! from the time you got on 
page 71 ~ the right-hand edge of the road until you got •Jver 
on the left side Y 
A. I had looked at first and then I did not look again. 
Q. And how clqse was. the automobile to you when. you 
looked the second time 7 
A. When I looked the second time, it 'vas right jam at 
me. 
Q. And what did you do then 7 
A. I could not do anything but lay there in the road until 
somebody took me up. They had run over me. 
Q. Didn't you begin trotting across the road 1 
A. No, sir, I did not. -
Q. When you saw the automobile coming, right off-hand, 
what did you do? . 
A. It knocked me down right straight and ran right o~er 
me. I was on the sidewalk where they took me up from. 
Q. So you did not see the automobile the second time until 
the automobile hit you 7 
A. When I saw it, it just pushed me right over. 
66 Supreme Court of Appeals of Virginia. 
By the Court : . 
Q. When you started aeross the road, how far was the au-
tomobile from you then-when you started from the !·ight-
hand side¥ · 
.A. I have told you I do not know about the measurements, 
·hut it was way up there ~about my son's gate. 
Q. :'VVas there anything on the· road other than the automo-
bile, down that way¥ 
A. Yes, sir. 
Q. What was itf 
page 72 ~ Witness: You say is that the only one 1 
The Court: Was there anything else on ~he road 
between you and the automobile Y 
A. Yes, sir. 
Q. What was it f 
A. A grey horse hitched to a cart, and a gentleman standing 
up in the cart. 
Q. · If ow far was ·that from you 1 
A. That was between me and the automobile. 
Q. Then, how far was the horse and cart from you when 
you started across ¥ 
A. Just this side of 1\Ir. ~Ioody's shop there. 
The Court: I do not know that distance. 
Mr. Burt : I will ask the Count to let the jury go down 
there and view the premises. 
The Court: Let's get it from the witness if we can~ 
By the ·Court : 
Q. About how far is that¥ 
A. It is right close, but I do not know ho'v far. 
The ·Gourt: Then, go ahead, 1\tlr. Bohannan. 
By 1\{r. Bohannan: 
Q. Didn't anybody see this accident besides you and l\Ir. 
Sykes, so far as you know? 
A. I do not know. But I reckon they did. 
Q. Did you see 1\Ir. Sykes after this accident¥ 
A. If I saw him, I did not know him. I:Ie has 
pag.e 73 ~ never been to see me since I have been hurt, that I 
kno'v of. 
Q. Yon do not know that he came to your house that night 
after you were hurt, do you? 
A. ~ o, sir, I did not know nothing then. 
Q. You were unconscious' 
I 
D. 1V. Sy~es v. Jane Brown. 67 
.. A. Yes, sir, I did not know my home folks or anybody else. 
Q. N o"r, you say you looked up the road towards ~urry 
Courthouse and saw the car coming, and you thonght you . 
could get across the road safely f 
A. I knew it. 
Q. And being so certain of that, you never looked again 1 
A. I did not look until he was so close to me that 1 could 
not get aw·ay, and he ran over me. 
Q. ''Thich way were you lool{ing when you were going 
across the rond 1 
A. I was looking to make ID);self safe on the other side: I 
was looking to get myself over there. 
Q. Did you go across the road straight or on the bias1 
A. I went across as straight as I could do it. 
Q. Now, weren't you going down the road that leads to 
Hich Neck1 ·: 
A. Yes, sir. .And you have to go a little bias to get across 
there. 
(~. Now, that road does not come into the main hig-hway 
right opposite the store, does it f 
A. No, sir. 
Q. It is a little down towards Smithfield! 
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Q. And you were going down that road? 
.A. Yes, sir. 
Q. So you were walking in a little bias direction jn ordct· . 
to get down that little road '1 
A. Yes, sir. 
Q. Then, y6u were not walking right straight across'? 
A. No, sir. 
Q.: If you were going do,vn to your house, and yon had to 
go down this road to get to your house, and you 'vere walking 
across to g·et to that road, that leads you kind of on iJlC hia~, 
doesn't it~ 
.A. Yes, sir, a little on the bias. 
Q. And you were looking, when you were walking acros::i 
the road, over towards the road that you had to go down, 
that is, the road leading- down to,vards Rich Neck? 
A: Yes, sir. 
Q. You were lookiHg in that direction, were you Y 
A. Yes, sir, I was looking in that direction, because 1 was 
making down that way, and I had seen his car. 
'Vitness stood aside. 
R.ccess until 1 :00 P. :.\I. 
68 Supreme Court of Appeals of Virginia. 
page 75 ~ Note: At this point the following occurred, in 
chambers, out of the hearing of the jury: 
l\:{r. Burt: If your I-Ionor please, I offer in evfcleuce the 
rO<~ord of the trial of D. ""\V. Sykes, held before ~Iagistrate 
J. H .. Barham, upon his trial for violating· the traffic 1a.ws 
of tho State of Virginia, to-wit: reckless driving; at which 
trinl the said Sykes was found g·uilty and fined, and from 
'vl1ieh conviction he took no appeal, and the judgment now 
standA of record, the fine aud costs having- been paid, the 
suit of Brown v. Sykes, now being heard, being the direct 
outgrowth of that trial. 
Jy[r. Bohannan: We oppose the introduction of the evidence, 
on the ground that it is not admissible, the parties are not 
tho same, and it is prejudicial. 
rflhe Court: I will let the evidence go to the jury. 
]G>:-eeption noted. 
Note· At this point the case was resumed before the jury. 
1\.i r. Burt: Now, if tho Court please, the plaintiff desires 
to introduce the record of the conviction of D. \V. Syl,es, who 
is the defendant in thi:-: case, upon a trial before J. R.. Bar-
]unn, tt ~Titstice of the Peace ·of Surry .County. The charge in 
. ·the warrant-
~f'he Court: Yon had better read the whole warrant, I ex-
pect, and ha\·e a certified copy of it put in the roc-
page 76 ~ ord. . . 
l\Ir. Burt.: I will h~tve a certified copy of it filed. 
It is charged in the warrant that the said D. W. S'ykes, in 
Hw Ra.id county, did, on tl1e 12th day of February, 1929, vio-
lntn fhe lVIotor \T chicle Law hy recklessly· driving on the left-
l!a nd Hide of the road and causing an accident; npon which 
WHtTant l\[r. Sykes, as the warrant. sho,\·s, was summoned 
before Mr .. J. R .. Barham by 1\I r. R .. C. Bnrham, th'~ Inspector 
lDHIAr the l\[otor Vehicle Department, 011 the lGth day of Fch-
r;.mry, Htm, ~Ir. Sykes, as the wnrrant shows, being adjudged 
g·u i If y and a fine of $10.00 and costs imposed. 
·!\'I 1·. Bohannan: ~[ay it please the Court, the defendant 
oh;1ecf.s b, t.he introduction of tlw record because the materi-
_ali!.y of [t does not appear, and, for the further reHson, that 
at f.J1e trial of a cri1ninal warrant and in tho trial of this pres-
Cllt e?..;-ie. the parties arc not the same, nor are the issues the . 
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same. In the trial of the criminal warrant, the State of Vir-
ginia, the Commonwealth, w·as one party, and ~Ir. Sykes was 
the other. In this case, Jane Brown is the plalnti:ff and D. 
\V. Sykes is tho defendant. The issues are not the same, be-
cause in that case there is the one question: the violation of 
the criminal la.\V. The conviction in that case does not es-
tablish the fac-ts in this case, and it is with the faets of·tliiB 
case that the jury here now is concerned. The violation of a 
criminal law does not import ac.tionable negligence, becnnse,. 
non constat, the violation of the criminal law is the proximate 
cause of the injury complained of. It leaves ent 
page 77 } of consideration entirely the element of -contribu-
tory negligence and 'the question of proximate 
cause; and the ele;ment of last clear cha.nce, all of whieh fac-
tors are elements in this present proeeeding. .And upon those . 
grounds the defendant. objects to the introduction of the roo .. 
ord and the statement of facts by counsel. · 
The Court : The objection is overruled. 
1\fr. Bohannan: Exception. . . 
1Yir. Burt: And I want to state in my remarks to the Court 
nnd jury that the case at Bar is the direct outgrowth of the 
oc{~UITence charged in the warrant. 
1\fr. Bohannan: 'Ve object to that statement, your Honor? 
The Court: The objection is sustained, and the jury are 
instructed to ignore it. . 
J\ir. Burt: A certified copy will be filed. 
Certified copy of "'arrant referred to subsequently filed, 
marked Exli.ibit No. 2, and is as follows: 
Commonwealth of Virg·inia, 
County of Surry, to-wit: 
rro the Sheriff, any Constable or Special Officer of said 
County: 
\Vhereas It C. Barham has this day made complaint and 
information on oath hefore me, ,J:- R. Barham, a J ustic.e of 
the said county, that D. \V. Sykes, in the said county did, ou. 
the 12th <lay of February, 1929, violate the motor 
page 78 ~ Yehicle law by reckless driving on left-hand side 
of road and causing an accident. 
These are, therefore, in the name of .the Commonwealth of 
Virginia, to command you forthwith to s~1mmon, apprehend 
and bring before me or some other ,J usticc of the said county 
the body of the said D. \V. Sykes, to answer the said com-
plaint, and to be further dealt wi1.l1 according to law.· 
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You are further commanded to summon ................ . 
to appear at the same time and place to testify as witnesses. 
I 
Given under my hand this ....... clay of February, 1929. 
Commonwealth of Virginia, 
J. H. RARHA1vl, 
.Jw~1tice of tlie Peace. (Seal) 
County of ................. . 
To the Sheriff of said County; a.nd to the l(ecpcr of the Jail 
of said County: 
These are to command you, in the name of the Common-
wealth of Virginia, to convey and deliver into the custody of 
. the J(eeper of said Jail, tog·ether with this warrant, the body 
of the within named accused; ·and to receive and keep the 
within named accused in your jail and custody until he shall 
_pe dischar~ed by due course of law ................ . 
page 79 ~ Given tlnder my hand this ......... day of ... . 
. . . . . . . . ' 19 .... 
. .................... J. I"> • 
.. A. copy-Teste: 
S. B. BARIIAl\1:, JR., Clerk. 
(Endorsement: on back of warrant, Exhibit No.2): Entered 
in J. C. J. book, page 22 and filed, ~{arch 4, 1929. 
S. B. BAH.HAl\!f, JR., Clerk. 
Commonwealth of Virginia, 
v. 
D. W. Sykes. 
Arrest \Varrant. 
Executed the within warrant this 16th day of February, 
1929, by summoning the within named accused, and bringi11g 
him before .J. R. Barham, J. P. 
R-. C. BARH .. A.11, Inspector. 
• 
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.................. ' 19. ·~' .. 
Continued to ..................... , 19 ... . 
. . . . . . . . . . . . . . . . . . . ' .J. P .. 
Plea Not guilty. 
Judgment: fine $10.00 and costs. 
pag·e 80 ~ Fine 
J. R. B.A.RIIAJ\I, .J. P. 
$10.00 
• 
. · Costs: 










TESTIJ\IONY FOR THE DEFb~NDANrr. 
D. ,V. SYKES, 
sworn on his· own behalf: 
DIHEC'l' EXAJ\fiN.ATION. 
By 1\Ir. Bohannan: · 
Q. 1\ir. Sykes, where do you live~ 
.A. Smithfield, ·virginia. 
Q. And wl1at is your occupation? 
A. '~7 ell, I a-rr1 a life insurance agent; and I am con11ectcd 
with the Sykes liotel. 
Q. How long have you lived in Smithfield f 
A. Practically all of my life; about 37 or 38 years. : 
Q. Ifow long haye yon been driving an antomobile'3 
.. A. 16 years. 
Q. Have you ever had an accident before tl1is 
page 81 ~ one 1 
A. No, sir. 
Q. ''7hen and where did this accident occur? 
A. On February· 12th, ahont 5 :15 in the evening, at a. place 
ealled California, in Surry County. 
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Q. ·And yon were giong in which direction 1 
A. I was going- towards Smithfield. 
Q~ Now, :nir. Sykes, at this time I want to ask you about a 
p~at which has been mnde. '¥ill you come here to the jury-box. 
(lDxhihiting plat to the jury.) I-Iave yon examined that plat'1 
A. Y cs, .sir. 
Q. Vf as the survey or were the measurements made in 
your presence? 
A. Yes, sir. 
Q. By whom? 
A. By Willis !riorrison. 
Note: l\Jap referred to designated as ·Exhibit No. 3 and 
introduced by the next witness. 
Q. :B,rom your examination of that plat, can you say whether 
or not that is an accurate representation of the physical loca-
tion of things at the point of the accident¥ 
:A. I think so. 
Q. The wider road is the States Highway, is it¥ 
A. Yes, sir. 
Q. l~oute No. 10 l 
.. A .. Yes. 
page 82 ~ Q. \Yhat are the roads that intersect that at an 
angle down near the lower right-hand corner of 
tho sheet? 
A. rrhe road leading south is to Beechland, and the one 
leading north is to I-Iigh Gate. 
Q. I~ ow, l\~1r. Sykes, will you please show the jury on there 
just; where you were, as nearly as you can show them from 
t11at. n1ap, when you first saw· this colored woman, Jane 
Brown~ 
:A. I was about here (indicating). 
Q. BhalL we m·ark that with an A, so as to identify itl 
.A. \res. I was going- towards Smithfield. 
Q. 1\.nd where was Jane Brown at that time 1 
A.. She was just coming- out from under the shed of this 
store here (indic.ating-). You will notice that little red mark 
thm~e (indicating). 
Q. There is a figure seven put here (indicating). Does that 
Jnark the store ·t 
· A. 'T'his block marks it (indicating). 
Q .. And there is the figure seven to the right of that, '\Yhich 
shows the block '1 
A .. ''{cR. 
Q. ·rrh-at indicates the block you are referring to 1 
D. W. Sykesv. Jane Brown. 
A. Yes, sir. 
Q. N o,v, had she gotten on the highway at that time 1 
A. No, sir. 
Q. vVhere was she headed f 
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A. vVell, she came out of this store like this, and straight 
out to the hig-hway because of tlH~ fact that there 
page 83 ~ was a ditch there (indicating·). She came straight 
out to get around the head of that ditch, instead of 
crossing it, and then she wa'lked diagonally down the highway 
across in this direction (indicating). 
Q. When you first sa'v her at point A, what. did you dof 
A. I came down to a point here, which is No. 9, and began 
blowing my horn. 
(~. Is that point No. 9? 
A. Yes, sir. 
Q. 'Vhat did you do when you got there 1 
A. I began blowing my horn. 
Q. 'Vhere was she then f 
A. She had not more than gotten to the edge of the high-
'vay at that time, the edge of this yellow mark on the map 
(indicating). 
Q. The yellow mark is intended to indicate what on this 
map? 
.. A .. The dirt surface of the highway. 
Q. And the natural shade is intended to indicate what T 
A. rrhe tar and gravel. 
Q .. Had she gotten on the tar and gravel surface at that 
timet 
... ~. No, sir. 
Q. Then, state what you and she did 1 
A. I came on down blowing- my horn until I got down here 
(indicating). 
Q. 'Vhat point is that 1 
A. There is a culvert there across the road. I 
page 84 ~ came down to the culvert. 
Q. rrhe culvert near the mail-boxes? 
A. Yes, sir, I mean the one do,vn at the mail-box. ~rhen I 
continued on down to that point (indicating). She was 81-ill 
off the tar and gravel on the right-hand side of the road; and 
I said to myself, ''I have a plenty of time to go over on the 
left and get 'around ahead of her and go on, whereas if I go 
down here (indicating-) I will be sure to hit her;'' and then I 
went across on the left-hand side of the road, and, along lwre 
in front- of this shop here (indicating), is ,.._There I slowed 
down. .A .. ccorcling to this scale, that shop should have been 
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down here further; but, anyway, along P..bout here (indicat-
ing). 
Q. I will put the letter B there? 
A. Yes, sir. And then I looked again to see whether 1 was 
certain to get by, and I put my brakes on and was down to 
ten miles an hour when I got there (indicating), and she still 
had not .gotten to the center of the road; and I said to myself, 
''I have a plenty of time'', and stepped on the gas; and then, 
when I got to the tank there (indicating) she was in the 
·center of the road and I pulled off the edge of the road to get 
around her; and when she got to the center of the road she 
picked up speed and ran into the right-hand side of my car; 
and there are two dents on the car where she hit the center of 
the door, 'vhich is a coupe, and the lower part of the right-
hand·rear fender. 
Q. How high up from the running-board? 
A. About five or six inches. 
page 85 r Q. You will notice on the dra,ving a broken line 
beginning at. a point east of the last culvert and 
running over to the left-hand side ·o.f the road. Does that 
line approximately indicate your course? 
A. Yes, sir. 
Q. There is another broken line running from a point in-
dicated on the plat as 5 and running over to point :3. 'Vhat 
does that indicate ? 
A. That she was here ( indiooting) when I began to turn ; 
and she went from there over to the center of the road while 
I was going from here (indicating) down to this point (in-
dicating). 
Q. Does the second broken line, running between 5 and 3, 
indi0a.te her course across the road "1 
A. Yes, sir. 
Q. Where is the point of collision 1 
A. This red spot, marked No. 3. 
Q. Now·, then, there is-- a point indicated as 2. \Yhat. does 
that mean? . 
A. I do not kno,v. 
Q. 'Vhere did your ear stop 1 
A. 27 feet from where I hit her, on this side of tlw road 
(indicating). 
Q. The }1oint. indicated as 4, is that approximately where 
the ear sto-pped? 
A .. I should say so. And I stopped a} the ·npper 
page 86 ~ corner of the intersection of those hvo roads (in-
dieaHn.u;). 
Q. N o"r' ~Ir. Sykes, I sho"r you four photogrnpl1s? 
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A. Yes, sir. 
'Q. Were you present when they "Tere taken? 
A. Yes, sir. 
'Q. By whom 'vere they taken7 
A. 1\{r. Lum, I think it "ras, from Petersburg-. 
Q. And who else was there at the time¥ 
A. nir. vVillis l\iorrison. 
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Q~ Now, I hand you a. photograph which is nuntber«!d 1, and 
ask you to look at that and state to the jury what that showsY 
A. (Examining) This shows the vie'v going east on tlle 
State Ifighway. , 
Q. Can you tell, on the plat., approximately about where 
that picture was made 1 
A. Yes, sir, that picture was made right there (indicating). 
Q. About the point A 1 
A· Yes, sir. · 
Photograph referred to introduced 111 evidence, to he 
marked Exhibit No. 4. 
Q. N o,v, I show you another photograph, whieh is. marked 
No. 2, and ask you wha.t that is 1 
A. (Examining) I ""as wrong baek there-this one was.,. 
taken at point. A; and No. 1 was taken-, 
Attorney:· I do not know that the numbers are the Ramo. 
,Just state where they 'vere taken . 
. A. (Continued) No. 1 was talwn right here (indicatjng); 
and this pieture (indicating) was taken over thoro, 
page 87 ~ up the road this wa.y (indicating). This p]cture 
(indicating) does not show it, becat1se the pllOto-
grapher was by the side of this sign when it was taken:· 
Q. So that No. 2 w·as taken at point A? 
A .. Yes, sir. 
Photograph referred to introdtlced in eYidence, · to ~be 
marked Exhibit K o. 5. 
Q. No,v, I show- you No. 3 and ask you to ~tate what. UHtt 
is? · 
A. (Examining·) This was taken at point 3. 
Q. rrhat is Station No. 3? 
.lt. Yes, sir. That is clown the highway looking- wmJt-. to-
wards Surry Courthouse. r_ehat was taken do"rn the hjg:llway 
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on the road intersection, looking this way (indicating), look-
ing west. 
Photograph referred to introduced in evidence, to be 
marked Exhibit No. 6. 
Q. And ·where wia.s No. 4, 'vhich I now !.and you, taken? 
A. Tliat was taken right in front of the store here (indi-
cating); and that 'vas looking west also. And here is my.self 
and Mr. J\Iorrison right there in the middle of the road. 
He :was there with his surveying instruments. 
Photog-rapl1 referred to introduced in evidence, to be 
marked Exhibit No. 7. 
Q. Now, 1\Ir. Sykes, referring to picture No. 2, I notice in 
the foreground a. sign with the word ''Crossroads" on it. 
W a.s that sign there at the time· of the accident~ 
page 88 ~ A.. No, sir, it was not. 
Q. It has been put there since? 
A .. Yes, sir. 
Q. \TV as there auy chang-es made in the physical layout of 
l;hings, with that exeeption, there, between the day of the acci-
dent and the taking of the photographs~ 
A. No, sir, because there is a sign on the opposite side of 
the road below the crossroads, for people coming west be-
forH they get to the intersection. Those are the only changes 
that I know of. 
Q. 1\fow, some mention was made here this morning of ,Joe 
Bro\Vn 's house and its distance from the store. (Indicating 
on tua.p.) These two little signals here, 1na.rked "Joe 
Brown'', are they intended to show the location of his house? 
.A. Y ?S, sir, his house and barn. 
J"fr. Burt: It seems to 1ne that the surveyor who made that 
map pught to say what. they are. 
I\fr. Bohannan: Yes, sir, but if 1\[r. Sykes knows where 
t.hose things arc, he can stand it. nir. ~Iorrison is here and 
is g·oing on the stand. 
By 1\fr. Bohannan: 
Q. Where is ,Joe Brow·n 's house? Do yon know? 
.A. A bout here; close to Point No. 12; that is, on the high-
.:r. . 
way. 
Q. No,,·, l\fr. Sykes, when yon were g·oing- down the highway 
l.owarcL.; Smithfield, yon sny you saw .Jane Brovrn in front of 
D. W. Sykes v. Jane Brown. 77 
the store. At what speed \vere you going a.t that 
page 89 } time 1 
A .. At the time I first saw her, I was going about 
35 miles an hour. 
Q. vVas there anything to obstruct your view T 
A. No, sir. 
Q. Did you change your speed at any time before the 
moment of impact, and, if so, where did you begin to change 
your speed 1 
A. I came down to about 25 miles an hour down there op-
posite the mail-boxes; and then I turned gradually to my left 
in order to get by her, and I slo,vecl clown by putting on my 
hrakes, and when I got on the opposite side of the road, 
right in front of the shop, I had slowed down to about 10 
miles an hour, and I looked then and she had just begun to 
come on the edge of the tar road; a.ncl I said to myself, ''I 
have a plenty of time to go by her now''; and I stepped on 
the accelerator and picked up speed, and, as I got up a mo-
mentum of speed, she by that time had gotten to the center 
of the road, and, as I g.ot nearer to her, she picked up and 
1·an right into the side of my car. 
Q. Now, did you blow your horn, and, if so, when did you 
Rtart blowing it? 
A. I started blo·wing it: at the crossroads sign. 
. Q. v\'l1at sign are yon referring· to 1 . 
A. I mem1 the sign on the right-hand side of the road going 
down from here, put there by- the State IIighwa:y people, 
m~ rked '' Crossroads''. 
Q. Was that sign there at the time? 
pn.a-c 90 } A. No, sir. I just fixed the location hy that. 
That sig·n was not there at that time. 
Q. N"o,Y, l\Ir. Syke~, why is it that you did not keep on the 
riQ;ht-hand side of the road? 
A. Because if I 1Hld g·one on down on the right-hand side 
of th0 road then I would have heoll snre to haYe hit her. 
Q. \Vhcn yon first saw· .Jane Brown, did she look in either 
dirertion, or was she looking-? 
A. If she looked, I aiel no( see it, and I was watching her 
H 11 the way dow·n. 
Q .. Did ~""on see her look after she started across tl1e road? 
A. No, sir. 
Q. \Vhat kind of hat or head-dress \vas she 'vearing? 
A. She either bad an old slat bonnet on her head, or a shawl 
or som«?tl1ing tied ov(\r her head. 
Q. \Vhen yon started to turn to the left to run around her, 
what speed were you going! 
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A. When I first started over, from the right to the left, 
I was pro ba.bly making 25 miles an hour. 
Q.~ And then did you slaeken your speed? 
A. Yes, sir. 
Q. Did you apply your brakes? 
A. Yes, sir. 
Q. When? 
A. When I got op. t.he left-hand side of the road. 
Q. Did y.ou apply them more than once? 
page 91 ~ A. Yes, I did. 
. Q. Why did you apply them more than once 1 
A. Because, as I applied them the second time, I felt a 
jnr on the side of the car, and I knew she had hit me; and 
I immediately put on my brakes and stopped my car. 
Q. I-Iow far was she from your ear \vhen she quickened he1: 
paceY 
A. I do 11ot suppose she was over ten feet from me. I do 
not mean right abreast of me and ten feet from me; she was 
a little bit alwad of me, but in the center of the road. I 
was going at a faster speed than she ·was .. 
Q. At \vhat point, with referenc.e to the center of the road, 
did she strike the car? 
Witness: I did not exactly understand that. 
Q. At. what point, with reference to the center of the road 
·that is, how far from the center of the road, \Vas the point 
of impact? 
. A. I should say around five feet to the left of the center 
of the road. 
Q. And at the time of the impact, can yon tell the jury 
what speed you were going at? 
A. "]8 miles an hour. 
Q. Mr. Sykes, did the car drag l1er in any way? 
A. No, sir, it threw her back clear. 
Q. Did the wheels run over her? 
A. No, sir. 
Q. Jiow were the ligl1ts at that time of the e-vening? Clear! 
A. Yes, sir. 
page 92 ~ Q. I-Iow 'ycre yonr brakes working·? 
A. l\[y hrakes w·ere \vorking perfectly. 
Q. \Yhat kind of a car were you drivingf 
A. I \Vas driving a. Pontiac Coupe. 
Q .. Equipped with four-wheel or two-w·hcel lwakes? 
it. Fonr-wheel.. 
Q. I-Iad tl1ey been adjusted re<'ently? 
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A. Probably a month before that. 
Q. ~{r. Barham has testified that several days, two or three 
days, after the accident he had oc~asion to try out the brakes 
on your car, and that they were functioning properly at that 
time. Had there been any change in the adjustment of them 
between the day of the accident and the time Mr. Barham 
tried your car? · 
A. Absolutely none. 
Q. Was there any one on the highway besides you and this 
woman at. the time of the accident; in other words, auto-
mobiles or vehicles? · 
.A. No, sir. 
Q. Did you pass anybody up ncar Joe Brown's gate? 
A. No, sir. 
Q. Did you see a man named Charles Branch on the 1·oad 
that day, driving a horse and cart¥ ·. 
A. No, sir. 
Q. Did you pass anyone driving a horse and cart np near 
Joe Brown's gate, that you recalH 
A. No, sir. 
Q. Did anyone see this accident besides you and 
page 93 ~ Jane Brown, so far as yon know, ~1r. Sy]{CS? 
A. No, sir. 
Q. When you hit this woman, what did you do? 
.L~. I immediately stopped my car, as quick as possible-, and 
got out to see what the trouble was. · 
Q. Did you back your car up to the place where you struck 
her, or she struck you? 
A. I did not back it all the way up-probably half way 
from where I stopped to 'vhere she was. · 
Q. \'Then you got out of your car, what was the sitnation 
there? 
A. ~Ir. ~ioocly, who is in the Courtroom no"r' was there, 
and, by the time I got out, he had picked her up. · 
Q. And what was done with her~ 
A. He held her for a minute or two, until they could get 
the car straight to take her to Surry. 
Q. Did you come to Surry? 
A .. Yes, sir. 
Q. And did you see the parties here 1 
A. No, sir. 
Q. And then what did you do 1 
A. I came around here to look for Robert Barham; and 
I eould not. find him; and I went to look for the Sheriff. 
Q. Yon mean the Traffic. Officer, ~Ir. Barham? 
A. Yes, sir. And then I went to look .for the Sheriff, and 
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could not find him; and ~ir. Armistead told me that the proper 
one to report it to was the Clerk of the Court. 
page 94 ~ Q. And did you make your report to Mr. S. B. 
Barham, Jr., the Clerk? · · . 
A. Yes, sir, I \Vent to his house ·and reported it to ·him; 
and, while I \Vas there,· I heard the Traffic· :Cop blowing; his 
motorcycle horn; and then I got· hi'm and we both went there 
together, he on his· motorcycle an~ I in my ear. · 
Q. You \Vent to the scene of the accident 1 
A. Yes, sir. 
Q. And· then wl1at did you do 1 
/ 
A. We found then that .Jane Bi·owu ,\ras over at this house 
on 'the road going north, the road g·oing to High Gate, at 
some colored \VOman 's' house over there, and he and I \Vent 
over there to see how she was getting along. ' .. 
Q. :How long did you stay' 
A. I suppose probably 15 or 20 minutes. 
Q. What was done with Jane Brown then f 
A. She was in· the hed when we got there, and she com-
plained about being hot. She had· on a sweater, I think; 
And, while we were there, R.obert and a \Voman there took 
1lw sweater off of her. · 
CROSS EXAMINATION. 
By Mr. Burh 
·Q. ·Mr. Sykes, in your direct examination a few moments 
ago, when you were pointing out to the jury the different loca-
t.i.ons on this map, you stated that the map was incorrect, 
did you not? 
A. A little bit, as to where that shop is on the 
page 95 }- left-hand side going down from .here. Otherwise, 
· · · it is correct. 
Q. Ts what you call the g·as st.atimi on there in the correct 
location? · 
A. I would think so. 
Q. Where did you say you first saw .Jane Brown? 
.A. At point 2 on the map-I do not know whether it is 
poi'nt 2 on the map or.not. 
1\ff. Burt': Yon had better look at the map (exhibiting 
rrwp f:o wib1ess). 
Wit.ness: This is where I first saw lwr (indicating). 
Q. And then where was she? 
A. At the edg·e of tl1is sforc (inclica.ting) ~ 
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Q. She was not on the shoulder of the road then, was she T 
A. No, sir. · 
Q. I-Iad not gotten to the hard surface 1 
A. No, sir._· . 
Q. In fact, she was not. in the road at all? 
A. Not at the time I first saw her; no, sir. 
q. You have stated that after this accident you came up 
here and saw l\tir. Barham,. 'the ·clerk of the 1Court. Did you 
subsequently conform to the la."r and make a report of this 
accident to the Court~ . 
· A. So' far as I knew what to do, and as I was obliged to 
do. · , . 
· Q. Did' yol.1 dra·w a diagram of the place of the accident 
nnd the general surroundings,· and file it with that report? 
· A. Ye.s, sir. 
rmgc 96 ~ Q. Look at· that and- see if "that is the diagram 
that you filed 1 
A. (Examining) Yes, sir, this is the diagram that I filed. 
Q. Point out to the jury the place there \vhere· you saw 
.T nne Bro\vn ·f 
A. Along up this ·way further (indicating) ; along up here 
Roi:nm\rlu~re (indicating). 
· ·Q~ And where was she' 
.A. Here (indicating). 
Q. Where is that~ 
A. Right at the edge of the store. 
Q. Does that diagram show that~ 
A. No, the diagram does not show her there; no, sir. 
Q. There in the intersection of these roads is a eircle, drawn 
\vitlt broken lines, and it says, '' \Vhere \Voman "ras when 
first seen''? 
A. Yes. 
Q. \Vl1at docs that mean? 
A .. I did not pnt that there. 
Q. ·You do not mean to say that the Clerk of this Court 
nHnrcd that diagram after he got it, do you? 
A .. No, sir, hut I did not put that wording on there. 
Q. \Vho did? .. 
A. A man by the name of Draper did that lettering; a.nd, 
if that \vas put there as heing the first place I saw her, it 
is evidently a mistake because here is where I saw 
page 97 ~ her first (indicating). 
Q. You say Nfr. Draper did tl1a.t? 
A. Yes, sir. _ · · 
Q. \Vas he with you at the time of the accident? 
A. ~o, si~·· · · - · · · · · .J 
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Q. And did bfr. Draper make all of this lettering in here 
(indicating) ? 
A. Yes, sir. I dre'v this after I. got home that night, and 
1\tlr. Draper was a man good at lettering like t]lat, and that 
is why I got him to do it. 
Q. Then, where did J\lfr. Draper get his information from to 
make those locations Y 
A. I told Mr. Draper the location of the different points, 
but, when he got to this point (indicating) I do not know 
anything about that. 
Q. That map is signed by you and addressed to ~Ir. 8. B. 
Barham, the Clerk of Surry Co., Va., and says, ''This is a 
sketch of the accident I was talking· to you this P. l\L The 
drawing will show that the woman 'valked into my car as the 
only place on my car that was hit by her, ''las the rear right-
hand fender 'vhich shows where she hit the car. Respectfully 
D. W. Sykes, Smithfield, Va. February 12, 1929." Did you 
write this and sign it 1 
A. I did. . , 
Q. Is it a correct statement? 
A. With that exception. 
Q. I do not know 'vhether I .asked yon or not, but I want to 
ascertain 'vhere l\fr. Draper got his information 
page 98 ~ from to make those locations on that map? 
. A. He got it from me. 
Q. This point here sa.ys ''hard surface'' (indicating). Does 
that mean that it is hard surfaced between these two black 
parallel lines on the main l1ighway, No. 10 f 
A. No, sir, this takes in the full width of the highway. 
Q. Where did 1\tir. Draper get his information from to 
wrongly mark ,.d1ere the lwrd surfaced part was f 
A. Mr. Draper did not mark this at all. 
Q. Who marked it? 
A. I marked it. 
Q. Did Mr. Draper make this designation here "hard sur-
face" 'vhere these two arrows point across the highway~~ 
A. Yes, sir. · . 
Q. Where did he get his information from to mark that! 
A. I gave it to him. Here is 'vhere the trouble is. There 
is supposed to be another line clra,VIl down here (indie.ating-), 
to show the edge of the hard surface; and tl1at line was 
omitted. 
Q. You drew that map, didn't you? 
A. Yes, sir. 
Q. You looked at it before you wrote this (indicating) 
and signed it, _didn't yon? 
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A. I did. 
Q. And having made that report to the Clerk, under the 
Jaw, and sent it in, now you sa.y that you did not make a 
correct report of the situation 1 
page 99 ~ A. I say this is incorrect right here (indicating), 
as to ·the location ·of the woman the first tim~ I 
saw her. 
Q. And you also say that. this_is incorrect here (indicating) 
"rhere the hard surface is designated by these two arrows, 
don't you 7 
A. Yes, sir, because of the fact that a line should be draWl'! 
down here to show the edge of the tar macadam from this 
dirt road here (indicating). 
Q. If you looked at that map, b:Ir. Sykes, and saw those 
designations on there, ·why didn't you see that they \Vere 
wrong and change them before you made your report to Mr. 
Barham, under the law 1 
A. "\Vell, under the circumstances, after the accident that af-
ternoon, there are lots of things there that a person going 
by \vould not notice probably. 
Q. Yon mean that you were in such a state of excitement 
of mind, or something, that you did not know what was hap-
pening? . 
A. No, sir. 
Q. Or that you did not know how it happened! Is that it? 
A. No, sir, I do not say that. · 
Q. \\1hen did you draw that map 1 
A. I drew· that map that night after I got home. 
Q. According to the map that you filed with ~fr. Barham, · 
the Clerk of this Court, reporting the accident, it shows that 
where you first saw that woman was about a quarter of the 
way across the hard surfa~ed road. Now, show the ju~y-,on 
this map that you filed to-day where the woman 
page 100 ~ \Yas when you first sa.\v her 1 . 
A. Right here (indicating). · 
Q. Close to the store porch 1 . 
A. Yes, sir, coming from under the edge of the store porch. 
Q. What was that point here indicate, which is marked 5, 
on the edge of the hard surfaced part of that road f 
A. That shows where she 'vas 'vhen I started to turn to 
eome over across the road on the left-hand side. 
Q. She was then on the edge of the hard surfaced part 
'vhen you started to turn? 
A. Yes, sir, right at the edge of it. 
Q. This map shows a 16-foot dirt shoulder on both sides, 
doesn't it 1 
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A. Yes, sir. · 
· Q. Then, if she was 011 the edge of the hard surfaced part 
at ·No. 5 when you started to turn, there 'vas a space of 16 
feet to the rigl1t of her that you could have traveled on? 
A. But this ma.p does not sho'v a ditch along here (indi-
cating). 
Q. Then, that is another incorrect thing that you pick out 
in that ma.p, is it Y 
A. Yes. 
Q. Mr. Sykes, do you know whether or not, as a matter of 
fact, that ditch that you refer to was not opened until after· 
the accident 7 
A. That ditch was open before the accident. 
page 101 ~ Q. The ditch down here to the east of the store 
was open at the time of the aoccident? 
Witness: You mean 011 this side of the road over here 
(indicating)? ' 
Attorney: No, I mean east of the store. Right there (in-
dicating). 
Witness: In this corner here (indicating) Y 
Attorney: Right here (indicating). 
Witness: There was a ditch along in there, and up to here 
(indicating). 
Q. Isn't it a fact. that that ditch was not. opened .until after 
the accident! 
A. No, sir. 
Q. ·what is the distance from this culvert here, that I will 
now mark ''X", where you say that you were when you first 
saw her. to the store? 
A. I did not measure it. 
Q. Do you know whether or not that map is drawn to a 
scale? 
A. I did not dra.'v that ma.p, and I could not answer that 
question. 
Q. As a matter of fact, you do not kno'v much more about 
that map, from looking a.t it, than you do from standing here 
and thinking about. the general situation down there, do you, 
Mr. Sykes? 
A .. Well, I ean get. my measurements if that map is drawn 
riccording to tl1e ""ay it is marked there, and I have no ques-
tion in mv mind tha.t it is. 
· Q. I haYe just asked you for distances and you 
pnge 102 ~ are unable to give them? 
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Witness : From there to the storeY 
Attorney: Yes, sir. 
A. I should say it is approximately 50 feet. 
Q. You are g·uessing at it, aren't you 1 
A. Yes, sir. 
Q. Then the map is of no assistance to you? 
Witness: Ca.n ~Ir. 1\forrison answer the question? 
Attorney: No, sir, you. are on the witness stand. 
A. Then, I did not. draw the map and I do not know. 
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Q. Then, the map does not give you any more information 
as to distances and the general situation th.ere than for you 
to stand there and think about it, does it? 
A. Yes, sir, it does. · 
Q. In spite of the fact that you have picked out three in-
accuracies in it? 
A. These measurements down here, the distance down the 
road, etc., are accurate, because I asked Mr. Morrison to 
measure tl1em. 
Q. Can you say what they are? 
A. From there to here is 100 feet, and from there to here 
is 100 feet, and from there to here is 50 feet, and from there 
to here is another 50 feet (indicating). 
. Q. vVell, if you can pick out all of those distances, why 
c.an 't you tell the distance from the culvert to the store? 
A. Because it was not measured. From the center of the 
concrete at the culvert to the center of the road 
page 103 ~ in front of the store is 86 feet. I think that is 
what it is intended for-1nwait a minute: I would 
not say that that is right. There is no measurement here 
to show the distance to the store. 
Q. It is 86 feet from the culvert to where? 
A. 86 feet from where I started to turn to where the acci-
dent occurred. 
Q. You started to turn "rhen you sa'v t.he woman a.t point 
5? 
i\... Yes, sir. 
Q. How far is it from point 5 to where the accident oc-
curred? 
A. 36 feet. 
Q. 36 feet? 
A. Yes, sir. 
:rvrr. Burt: \V' e wish to file now, if the Court please, the 
diagram referred to. 
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The Court: Yes, sir. You will have to have a certified 
copy of that also. 
:Mr. Burt : Yes, sir. 
Diagram referred to filed in evidence, marked Exhibit No. 8. 
. . 
By Mr. Burt: 
Q. At the time that you saw this 'voma.n,. couldn't you have 
slowed down your car and passed to the rrght of her on the 
highway? 
A. I did not think so. 
Q. You had 86 feet to go, according to the point you have 
designated on the map. Why conldn 't you have 
page 104 ~ stopped your car within that 86 feet! 
A. I could have done it; yes, sir. 
Q. Did yon think that woman was in danger 1 
A. I was afraid if I went down on the right-hand side she 
would have gone back on the rig-ht-hand side, because I had 
seen her look towards me, and, if I had gone on that side, . 
I would naturally have expected her to duck back right in 
front of me. . . 
Q~ Did she see you Y · 
A. I do not know. 
Q. Did you think she sa'v you? 
A. No, sir. 
Q. If you had passed to the right of her, yon would have 
passed behind her, wouldn't you Y 
A. If she had gotten far enough out in the road; yes, sir. 
Q. Well, when she was hurt, she was beyond the center of 
the highway to the left, wasn't she? 
A. Yes, sir. 
Q. And, therefore, you had t.he entire width of the right-
hand part of that road to travel on without hitting her? 
A. Yes, sir, as it "Tas, but if she had continued to cross . 
that road at the speed she started across, I had a plenty 
of time to have gotten by her on my left. 
Q. You thought you could pass in front of her? 
A. Yes, sir. 
Q. And took the chance on it f 
page 105 r A. I did not figure that I 'vas taking any chance 
at all. I thought I could pass in front 9f her 
with safety. 
Q. You evidently must l1ave realized that the woman was 
in some danger, ~ir. Sykes, or else you would not have gone 
in an unusual course and violated the law hy driving on the 
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left-band side of the road to have attempted to avoid sti-ik-
ing her. 
Mr. Bohannan: I object to the _question, your Honor. 
The Court: I think that is in the nature of an argument. 
The objection is sustained. 
Mr. Burt: I am just trying to get his opinion of it .. 
Bv Mr. Burt: 
.. Q. After this accident, when the 'voman 'vas hurt, you, 
stopped your car as soon as you could, did you~ 
A. Yes, sir. 
Q. And how far did you run before you stopped it 1 
A. I stopped my car in 27 feet. 
Q.- And you were going ho'v fast at the time of the acci-
dent? 
A. About 18 miles an hour-at the time that I felt the lick 
on the side of the car. 
Q. And you have been driving a car for 16 years, did I 
understand you to say 1 
A. ·Yes, sir. 
Q. And you tell the Court and the jury that a car going 18 
miles an hour, with properly adjusted and equipped brakes, 
cannot be stopped under 27 feet 1 
page 106 ~ A. I haYen't told the jury that. 
Q. Well, you told me that you stopped it j~t 
as soon as yon could-yon told the jury, in response to a 
question that I asked you, that you stopped it just as soon 
as you could after the accident; and you also told the jury, 
in response to a question that I asked you, that it was 27 
feet; ·and you also told the jury,' in response to a question 
that I asked you, that you 'vere .driving· 18 miles an hour? 
A. 1res, sir. · 
Q. 8o you did tell the jury that, didn't you 1 
A. The road "rhere my car stopped at 'vas wet, muddy. 
I think it had been cold and had thawed out, and neither 
you nor I nor anybody else can stop a car as quickly on a 
wet road as vou can on a drv road. · 
Q. You lu\d 86 feet, according to your testimony, withii1 
'vhich you could have stopped your ear and have avoided 
this accident f Is that correct¥ · 
A. Yes, sir, if it was necessary to stop; if there is anybody 
else on the highway going across and if it is necessary. to como 
to an absolute stop in order to avoid going clear across the 
road, why, I had tha.t distance to stop in. 
Q. You could have stopped it within that distance 1 
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A. Yes, sir. 
Q. You could have eyen slowed down and avoided going 
to the left side of the road, couldn't you? 
A. I could have brought my car to a stop if it was neces-
- sary, rather than go over on the left-hand side 
page 107 ~ of the road. 
Q. It has been testified to here, Mr. Sykes, that, 
where the brake marks of vour ca.r showed on the hard sur-
faced road, there was only one wheel, the right wheel, that 
showed that the brakes had taken effect. Can you account 
for that fact, if it is a fact? 
A.. I think if that he the case, the right-hand 'vheel was 
on the tar, macadam road and the left-hand wheel 'vas on the 
dirt ro.ad and did not show the sliding from the brakes on 
the dirt road as it would on the tar road. 
Q. It has been testified to that at one time, when the brakes 
were applied, aU of the wheels 'vere on the hard surf aced 
part of the road and that it only showed that one brake held 
sufficiently to slide the tire and leave a mark on the hard 
surface. If that is a fact, can you account for it? 
Witness : How is that? 
Q. I say, it has heen testified to that, at a time when all 
four of your car wheels were on the hard surface and the 
brakes "rere .applied,' only the right hind wheel held suffi-
ciently to make a. mark on this hard surfaced. roac11 
A. That testimonv is incorrect . 
. Q. You recall tluit it has been testified to by more than 
one person, do you not? 
A. I do not know that I do. 
1\fr. Bohannan: Was it testified, :fiir. Burt, that the right 
hind wheel made the mark, or the right 'vheel? 
l\{r. Burt: The rigl1t. wheel. 
J>age 108 ~ Mr. Bohannan: I think your question 'vas the 
right hind wheel. 
I\fr. Burt: ~vVell, I am perfectly willing to leave it 'vhere 
it was, as fa.r as that is c.oncerned. 
Bv 1\tl:r. Burt : , 
·Q. What. is the character of this surface in the angle of 
tlw north side of the intersection of these two roads 1 
A. It is a dirt road. 
Q. This is the dirt road (indicating on map)? 
A. Yes, sir. 
. . 
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Q. Wlia.t is this over in here (indicating), the territory 
north of the intersection of the hvo roads and between the 
service station and the road to High Gate¥ 
A. It is dirt. 
Q. Is it level? 
A. A pproxima.tely so ; yes, sir. 
Q. It is so that one can drive on it, isn't it? 
A. No, sir, there is a tree tha.t sets right there (indicating). 
Q. A little gum tree, isn't it? 
A. I think so. 
Q. How much room does that little gum tree take up; 
A. I do not know. 
Witness: \Vhat do you mean? 
Attorney: I mean, what is the diameter of it. 
1\.. (Continued) I do not know. I should say probably 6 
or 8 inches. 
page 109 } Q. Then, it does not interfere materially with 
anyone driving anywhere else on that triangular 
piece, except right where that tree is, does it Y 
A. No, sir, I do not think so. 
R·E-DIRECT EX..t\.~1INATION. 
Bv Nir. Bohannan: 
·Q. ].fr. Sykes, are you an engineer or a draftsman T 
A. No, sir. 
Q. And when you drew that sketch which you sent to the 
Clerk, you did that yourself? 
A. Yes, sir. 
Q. Did you have any assistance from any engineer? 
A. No, sir. 
Q. ·what was your reason and purpose in drawing that 
diagram? 
A. Well, I "ras told lly the Clerk of the Court here to draw 
a diagram as nearly as I could get' it, and to furnish a state-
r.ncrJt of what occurred. 
· Q. vVhen did you draw that? 
A. That night after I got home. 
Q. And what time of night was tha.t? 
A.. I suppose 9:30 or 1.0:00 o'clock-no, it 'vas earlier than 
t11at. 
Q. Now, you said t.ha.t some one put a mark on there or 
indicated in ·wTiting on there these various things. You told 
11 im where the places were, did you Y 
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A. I probably did. 
page 110 ~ Q. Have you been back to the scene of the acci· 
dent since that time, Mr. Sykes Y 
A. Oh, yes, sir. 
Q. Several times or not 1 
A. Several times. 
Q. You were asked whether or not yon could stop your car 
in 86 feet; that is, the distance of 86 feet from the second . 
culvert over to the point of impact. Could you -stop your 
car at the speed at which it was going in that distance~ 
A. Yes, sir. 
Q. Why didn't you stop f 
A. Because I thought I had a plenty of chance to get by her 
on the left-hand side. 
Q. If she had continued at the same rate of ·walking which 
she was at the time that you began to go over to the left, 
would you have missed her! 
· Tlie Court: You have been over that on direct examina. 
ti.on; ~ 
Mr. Bohannan: I do not think I asked that question. 
Mr. Johnson: No, sir. 
Mr. Bohannan: I do not want to repeat myself. 
The Court: I think the witness has already answered that 
question; if not the question, he answered the point. But 
go ahead. 
Mr. Bohannan: If you recollect it, go ahead. 
\Vitness: 'Vhat was the question? 
page 111 ~ The Court: Read the question. 
(Question read.) 
'·· ,t 
A. Yes, sir. 
By Mr. Burt: 
Q. You have driven up and down that road a good many 
times, haven't you? 
A. Yes, sir. 
Q. You kne'v this crossroads was there, didn't yon 1 
A. Yes, sir. 
Q. So that the putting up of the sign "Crossroads "after 
the accident did not give you any additional information, did 
.if. f 
A. No, sir. 
'Vitness stood aside. 
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WILLIS ~!ORRISON, 
sworn for the defendant. 
DIRECT EXAMINATION. 
By J\IIr. Bohannan : · 
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Q. Please state your residence and occupation Y 
A. My residence is Surry County, Virginia., and occupation · 
surveying. 
The Court: And your age? 
Witness : 58. 
By Mr. Bohannan: 
Q. Are you County Surveyor of this county, 1\lfr. Morrison 7 
A. Yes, sir. 
page 112 ~ Q. I sho"\V you a. plat which has been testified 
to by 1\{r. Sykes, and which I now desire to in-
troduce in evidence, and a.sk you if you made that drawing? 
A. (Examining) Yes, sir. --. 
Note: Plat referred to filed in evidence, being the same 
plat heretofore designated Exhibit No. 3. 
Q. What does it showY 
A. The location of the crossroads at California and the 
buildings, and the "\vidth of the road, and the tar and dirt 
surfaces. 
Q. I notice a number of stations indicated, from station }' 
to possibly station 23. What do those stations show? · 
A. They show different things along the road, the buildings 
and culverts, road signs and things. 
Q. In so far as they do not show the physical objects which 
are there now, from whom did yo.u obtain the information on 
which you located the various stations? 
"\_Vitness: You mean what the physical signs are~ 
Q. I say, in so far as they do not show the physical objects 
which are there now, from whom did you get the information 
by which you put down there what the stations show? . 
A. I got the information from the stations and places them-
selves ; from the physical signs. · 
Q. J\IIy question was with reference to the things not phy-
sically located; for instance, the point where he 
page 113 ~ first saw tl1e woman? 
A. Oh, he (indicating ~Ir. Sykes) told me that. 
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I did not know where they were. I put them on there with 
the scale. 
Q. What is the scale of that map? 
'Vitness: You have cut it off. 
l\[r. Bohannan: Yes, sir, I did. 
A. It 'vas 50 feet to the inch; but you have cut it off. 
l\fr. Bohannan: Yes, sir, because you had some things on 
there that I did not think the jury ought to see; not that I 
objected to it, but it was your key and the other information 
which you put on there. 
·By the Court: 
Q. What is the .scale? 
A. 50 feet to an inch. 
Ry Mr. Bohannan: 
Q. So far as you know is that a. correct map? 
A. Yes, sir, it is all correct on the map here, except what 
you cut off. 
Q. What is tl1e distance o£ Joe Brown's gate from the 
store? 
A. About 339 feet. 
CROSS EXAMINATION. , 
By Mr. Burt: 
Q. You heard l\1:r. Sykes's testimony, and he stated that 
some several things in regard to that map are not correct? 
A. I went down there yesterday in that rain and checked 
this map over; and this map is correct. I went 
page 114 ~ there so that I would be fixed for Mr. Burt and 
Mr. Bohannan both. I checked it in the rain. 
Q. Mr. Sykes says that this point, No. 10, which you have 
marked on the map-
Witness: That is a road crossing . 
• 
Q·. (Continued) and Point A, which has been marked dur-
ing his examination, 'vas where he 'vas when he first saw 
.J anc Brown, and that he first sa'v ,Jane Brown down here in 
that little block there, marked ''store"?-
. Witness : Yes. 
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Q. (Continued) How far is it from this No. 10, the culvert, 
to the storeY 
A. 227 feet. 
Q. How far is it from the culvert, marked "X" to the 
place that the tpap shows the accident occurred at, which is 
marked 2 on the map? 
A. I should sa.y 100 feet. I haven't any scale here to scale 
it. 
Q. And from No. 5 on the edge of this hard surfaced road 
to No. 2, the place of the accident 7 
A. 36 feet. 
RE-DIRECT EXAMINATION. 
Bv Mr. Bohannan: 
·Q. Mr. Morrison, what does this 86 feet indicate? 
A. The point where Mr. Sykes commenced to turn when 
he 'vent past this woman, Brown. It is 86 feet from the point 
where he began to turn to the point of the acci-
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Q. Wl1ere did he begin to turn t 
A. He said right at the culvert. 
Q. I thought you said tha.t 'vas 100 feetf 
A. That is across the road. That is down the road. That 
point. is not at the culvert. You have the culvert marked 
''X'', and the point here is marked 6. There is a difference 
of about 14 feet in there. 
Q. The distance from the culvert to the point of the acci-
dent is 100 feet·~ 
A. Yes, sir; in otl1er words, it is 100 feet and 9/10 from 
the culvert straight down the road to the intersection of the 
road. And we measured from where he began to turn to 
where he said she was hit; and that was 86 feet. 
Witness stood aside. 
DR.. E. 1\L EASLEY, 
sworn for the defendant: 
DIRECT EXAl\fiNATION. 
By 1\fr. Bohannan: 
Q. Doctor, have you examined Jane Brown recently? 
A. I have. 
Q. Will you please state whether or not there has been 
any knitting of the bones in her leg? 
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A. She was hurt last Februa.ry, the 12th, I believe. She 
l1ad a slow convalescence or recovery, and finally the bones 
have healed~ but I do not know how strongly. 
page 116 ~ She ca1mot 1valk on it. They have healed some-
what. I do not know how strongly. I cannot 
tell. She cannot put her weight on her foot. 
Q. · When did yon make your last examination f 
A. Day before yesterday. 
CROSS EXAlVIINATION. 
Bv Mr. Burt: 
· Q. From your treatment ·of the case and the experience 
that yon have had, Doctor, would yon say that Jane Brown 
is permanently injured Y 
A. Well, I am .afraid so. 
Q. What do you think are her chances of ever being able 
to walk on that leg Y · 
A. That is 'vha.t I was spealdng of a moment ago. I am. 
afraid she will never walk. 
Q. You have treated her from time to time between the 
time of this accident and up until now, have yon not T 
A. Yes, sir. 
Q. I hand yon what purports to be a statement of yonr 
charges in connection with that, for professional services, etc., 
sho-wing statements at various times from February 12 to No-
vember 29, of this year, amounting to $67.50. Is that cor-
rect? 
A. (Examining) Yes, sir. 
Paper referred to filed in evidence, marke_d Exhibit No~ 9, 
and is as follows: 
page 117 ~ December 3, 1929. 
Jane Brown, Surry County, Virginia, 
To Dr. E. ~f. Easley, Dr. 
Terms 30 days. 
1929 
Feb. 12, To surgical attention 
April 18, To visit self $3.50 (24) same $3.50 · 
May 7, To visit self 3.50 (18) same 3.50 
June 15, To visit self 3.50 (29) same 3.50 
,July 10, To visit self 3.50 (20) same 3.50 
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Aug. 16, To visit self 3.50 
·oct. 1, To visit self 3.50 
Nov. 29, To visit self 3.50 
RE-DIRECT EXAMINATION. 
By Mr. Bohannan: 
Q. Have they been paid for, Doctor f. 
.A. No, sir. 
Witness stood aside. 
page 118 }- JOliN C. ~IOODY, 
sworn for the defentlant: 
DIRECT EXAl\iiNATION. 
By 1\tfr. Bohannan:. 
Q. 1\tir. 1\{oody, where do you live f 
A. About four miles from Surry. 
Q. At 'vhat place? 
A. On the old Rowell Farm. 
Q. Where do you work? 






Q. Where were you on the date of this accident, ''rhich was 
February 12th of this year 7 
A. I was at California. 
Q. What were you doing there? 
A. To have some work done. 
Q. On what? 
A. My horse's feet. 
Q. Did you see a car coming down the road that afternoon 
about 5:00 o'clock? · · 
A. Yes, sir. 
<J. Whose car was that? 
A. \Vhen I saw the car coming, I could not tell it or who 
was it. 
Q. Did yoli :find out later? 
A. Yes, sir, it was 1\Ir. Sykes's car. 
Q. Ho"r far was it away when you sa'v it? 
A .. 1 could not tell, because I haven't measured the distance;· 
to tell you the truth? 
page 119 J- Q .. A pproxima.tely Y Do you know where Joe 
Brown's gate is1 
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A. Yes, sir. 
Q. Was it as far .a:way as that? 
A. Yes, sir, it was the other side of Joe B.rown's gate. 
Q. Now, did you see Jane Brown at any time that after-
noon?" 
A. Yes, sir, I sa-w her before the car came down. I saw 
her when she came from up the road towards Beechlancl. 
Q. Did you see her start across the road going across to the 
opposite side from the store? 
A. Yes, sir. 
Q. Where was the car at that time? 
A. Between Joe Brown's ga.te and the store. 
Q. Did she g·o into the store after she came out in the 
roadf 
A. Yes, sir, she did. 
Q. You mean she went back? 
A. Yes, sir, she w·ent back and went in and told them to 
tell Jim Ol" Joe something; and there was a hundle setting on 
the step, 'vhich she picked up, and there was a little better 
than the half of an axe handle that she was walking with; 
· she had that in her hand. 
Q. Now, did you see the car when she came out of the store 
the first time 1 
A. Yes, sir. 
Q. And did you see her go back into the store 1 
A. Yes, sir, she opened the door and went in and told them 
to tell Jim or Joe something; and came back out of the store 
.and picked up the bundle and started across tlie 
page 120 ~ road in a slow· trot. 
Q. Where was the car at that time? 
A .. The car was between Joe Brown's gate and the shop. 
Q. When she came out the second time and started across 
tl1e road, tell the jury whether sl1e ·was ·walking, running, 
trotting, or how she was going? 
A. She w·as trotting; 'vhat I call a fox trot. . 
Q. Did she start out trotting, or did she start to trotting 
when she go in the road? 
A. She started out trotting-. 
Q. Did you see the collision? 
A. No, sir, I did not. -
Q. Did yon hear any brakes screech around there? 
A .. I would not say 'vl1ether I did or not, to tell yqu ihe 
truth. 
Q. Then, tell the jury just what you did see or hear? 
A. I saw l1er start to running across the road, ·with somo 
sugar, and something else in another bag; I do not know 
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what it was, and I did not ask her; and, when she started 
across the road, the car was coming, and I did not look any 
more. I was standing in the door, and then I looked around 
again and there was a. Ford coupe standing between me and 
the point of the wreck; and I heard a crash and I stepped 
out of the door and looked around the car and I saw her 
rolling over in the road. 
Q. Did you notice any marks on the road where 
page 121 } the car had had the brakes applied? 
A. Yes, sir. 
Q. Where were they? 
A. The one I noticed mo~tly 'vas at the point of the wreck. 
Q. How long a space on the road did those marks take 
np-what length on the road Y 
A. About ten feet. 
Q. Could you tell within what space Mr. Sykes stopped his 
carT 
Witness : Stopped it when? 
Attorney: At the time of the collision Y 
A. Witl1in about two lengths of his car. 
Q. Did Mr. Sykes make any change in the speed of the car 
dnring the time that you were .watching him? 
A. Yes, sir. 
Q. Tell the jury how fast he was going, as nearly as you 
(lflll estimate it, when you first saw him? 
A. I-Ie was going about 35 miles an hour at first. 
Q .. And did he speed up or slow down 7 
A. fie slowed down. 
Q. How fast 'vas he going then after he slowed down? 
A. About 25 miles an yhour. 
Q. Did Jane Brown go across the road in a perfectly 
Rtraight line, or did she go across on a bias? 
A. On a bias. · 
Q. Did you notice to see what. part of the car showed any 
indication of an in-pact .. or blow? 
A. Rig-ht under the handle on the door, and a 
11nge _122 } dent on the fender about five or six inches from 
the edge of the runningboard. 
Q. Of which fender 1 
A.. On the right. 
Q. The rigl1t rear or front? 
A. The right rear. 
Q. What happened after the accident, ~Ir. :hioody1 
A. 1vfy brother picked her up in his arms, and he was hold-
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ing her in his arms .and Sam Slade came across thert:t and was 
standing there, and I think whoever was in the store came 
up, and Mr. Sykes then backed up nearly to her and stopped 
and got out. 
Q. Was anybody around there besides the parties whom 
you have named, at the time of the accident7 
A. There was not anybody on the outside to see it, and no-
body saw the wreck but Mr. Sykes and a colored boy. 
Q. Did you see a man nam~d Charlie Braneh around there 
after the accident Y 
A. Yes, sir. 
Q. How long afterwards Y 
A. About 25 minutes, I reckon. 
Q. Did he say anything when he came upf 
A. Yes, sir. 
Q. What did he say t 
A. He said, was anybody hurt, or what w·a.s the matter. 
The Court: He said, ''Was anybody hurt t'' 
Witness: He asked was anybody hurt. 
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Q. Speaking of these marks on the road again, 
was there more than one set of these bral{e marks? 
A. I did not pay any ·attention to any except right there 
at the wreck. . 
Q. Where was Mr. Sykes's car when it was finally stopped Y 
A. It was about the middle of where the old road used to 
be before it was changed and the highway put to Ohipoax. 
Q. Was it across the Ohipoax or lligh Gate Road? 
A. It was the road that used to go to Ohipoax. 
Q. That is what is referred to here as the High Gate Road? 
1\. 1res, sir. · 
Q. Had it gone over the other side of that road Y 
A. No, sir. 
Q. On whic.h side of the Higlnvay, Route No. 10, was itT 
A. On the left side. · 
CROSS EXAMINATION. 
By 1\'Ir. Burt: 
Q. l\t[r. 1\i[o·ody, where were you when you saw ~Ir. Sykes 
coming· down the. road? 
A. I was standing in the door of the shop. 
Q. Did you go across to the store at all~ 
.A. No, sir, I di~ not have any business over there. 
Q. Did I understand you to say that Jane Brown went 
in the store after you saw· her come out t 
D. W. Sykes v. Jane Brown. 
A. Yes, sir, she did. 
page 124 ~ Q. And shut the door Y 
A. Yes, sir, she did. 
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Q. If you were standing across the road, in the door of 
the shop, and she shut the door of the store behind her, 
how could you ~ell whether she told anybody anything in 
there or not Y 
A. I said she4 went to the door first and spoke and said the 
words tha.t I repeated a while ago, and then she went in tho 
store, and what she told them in the store I do not know. I 
did not go over there and ask them. 
Q. You said you saw these brake marks down there, :where 
they were applied, on the road, for a space of ten feet. What 
did you mean by that 1 
A. The length; where the wheels plowed in the ground ten 
feet. . 
Q. They scraped along for ten feet? 
A. Yes, sir, something like that deep (indicating) in the 
ground .. 
Q. On or off the hard surfaced part? 
A. The left wheei was plowit)g in the soft.surface, and on 
the tar was the right wheel; that, of course, did not break 
into the tar surface. 
Q. And that was a eontinuous mark there for about .ten 
feet? 
A. Yes, sir. 
Q. And also said that you saw some marks under the door 
lwndle of the car, and a. dent in the right rear fender. Had 
you ever examined that car before that day? 
A. I had seen the car, but never had examined 
page 125 ~ it. There never had been any wreck with it, tl1at 
I know of, before. There was no use to examine 
it. 
Q ... A.s a matter of fact, you do not know whether those 
dents 'vere made there that day or a month before; you do 
not know when they 'vere made in there? 
A. No, sir. 
RE-DIRECT EXA1\IINATION. 
By 1\Ir. Bohannan: 
Q. Did you see any other dents on the car than tl10se. 
1.hnt you have mentioned? 
A. No, sir. 
"\Vitness stood aside. 
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W.H. MOODY, 
sworn for the defendant: 
DIRECT EXAMINATION. 
By Mr. Bohannan: 
Q. Mr. Moody, ,~lere you down at this place in Surry 
County kn-own as California, on the day of this accident f 
A. Yes, sir. 
Q. Where were you? 
A. I was in the shop. 
Q. What were you doing? 
A. I was leaning up against a cart wheel that was stand-
ing up against a car. 
· Q. Did you see the accident yourself? 
pnge 126 ~ A. No, sir, I did not. 
Q. Did you hear any brakes screeching out 
there in the road Y 
A. I did. 
Q. Did you see any marks to indicate. that brakes on an 
md:omobile had been applied? 
A. I certainly did. 
Q. Describe those as best you can. Tell where they were, 
nnd how long they were? 
A. When I heard the brakes squeal, l noticed out of the 
door and it was about even with the southwest door or upper 
door of the shop, nearest to Surry Courthouse. 
Q. That is the corner of the shop now nearest to Surry 
Courthouse t 
A. Yes, sir. 
Q. That is 'vhere the brakes were first applied? 
A. Yes, sir, in front of the door. 
· Q. How long a mark 'vas that on the road? 
A. I could not say. 
· Q. You did not measure it? 
A. No, sir. 
Q. Did the marks show that both 'vheels had oeen locked, 
or only one? 
. A. I did not notice that. I only noticed the mark on the 
highway, and I heard the brakes squeal. I did not notice 
whether one or hvo or three 'vheels were locked. 
Q. (Exhibiting map Exhibit No. 3) If this square is the 
shop, marked 16, is that located about right with reference 
to the intersection? 
page 127 ~ A. Yes, sir, I think so. 
Q. Is that the shop you w·ere in?· 
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A. Yes, sir. 
Q. No,v, the marks began wheref 
A. Here (indicating). 
tO I 
Q. This is the shop (indicating) ? 
A. Yes, sir, the shop door is right there (indicating). And. 
tltere is a door there, and there is a door about eight feet 
from each corner, and, in front of this door, is where I heard 
tlte brakes squeal and where I saw the marks. 
Q. You will notice on this map the figure 9. Is tha.t ap-
proximately where it wasT , 
A. It 'vas a little hack from that mark. 
Q. A little to the 'vest of that 7 
A. 1res, sir. , 
Q. Suppose you take this pencil and put a little mark across 
tl1e road about 'vhere it was? 
A. It 'vas somewhere along there (indicating); about 8 or 
10 feet from the corner of the shop. 
Q. Suppose I indicate that with a ''Y"? Is that about right 
(indicating) T 
A. Yes, sir. 
Q. Now, did you see more than one set of brake marks Y 
A. Yes, sir, another set was there close to the wreck. 
Q. Can you indicate 'vith your pencil about where the other 
set of brake marks showedT 
A. It was a little to this corner of the station. 
page 128 ~ Q. On the hard surface or ·on the shoulder? 
A. That 'vas on the hard surface. I noticed 
that, and I do not know 'vhether the other one was sliding or 
not. 
Q . .I am putting a "Z" there? 
A. Yes, sir. 
Q. That was the second of the brake marks? 
A. Yes, sir. 
Q. Did you notice whether both sets of wheels were locked 
or not? , 
A. No, sir, I did not. 
Q. You did not see the accident? 
A. No, sir, I did not. 
Q. Can you tell the jury within what distance the car 
stopped after the brakes were applied 1 
A. No, sir, but I judge about two lengths of the car. It 
went past her and stopped about two lengihs of the car, as 
'veil as I can judge. 
Q. Did you help to pick her up? 
A. No, sir, I picked her up. 
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Q. Was anyone else around there at that time? 
A. There was no one else there at :first. I was the first 
one that got to her, and I picked her up myself. · 
Q. Did you see a man named Charlie Branch around there 1 
A. He was around there when a whole bunch of us were 
there talking. He was. in the bunch there talking with us .. 
Q. How long a.fter the accident? 
A. A few minutes afterwards. We were 
page 129 ~ standing there all talking and gathered around, 
deciding what to do with her. 
Q. Now, did you see· Jane Brown on the road anywhere 
that a.fternoon? 
A. I saw her at the store before the accident. 
Q. Did you see her when she starled across the road, or 
did you see her on the road anywhere t 
. A. No, sir, I did not. 
CROSS EXAl\ilNATION. 
Bv ~{r. Burt: 
"'Q. These brake marks that you saw there, Mr. Ivfoody, were 
which side of where you picked Jane Brown up from? 
A. On the 'vest side. 
Q. About how far from where she was Y 
A. Well, the shop· is 40 feet long, and I was in front of 
the other door. The first mark was in front of the upper 
door, I reckon 65 or 70 feet; I do not kno'v exactly. 
Q. Did you notice any brake marks rig·ht close to herY 
A. Yes, sir, I did. 
Q. Ifow close were those to berT 
. A. I did not notice that, but I know they 'vere close to 
her. 
Q. And you saw the car stopped about how far from the 
accidentf 
A. I would judge hvo lengths of the car. 
Q. How long are.Jhose cars f 16 or 18 feet? A: I would judge 15 or 16· feet. 
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A. Yes, sir, the length of the car. 
Q. Then that would be somewhere around 30 feet? 
A. Yes, sir, I would judge that. 
Wit:ness stood aside. 
-- .. ~ 
D. W. Sykes v. ;I une Brown. 
E. I. APPELL, 
sworn for the defendant: 
DlRECT EXAMINATION. 
103' 
By Mr. Bohannan: 
Q. Mr. Appell, where were yon at~ the time of the accident? 
A. Well, I happened to be down at the shop at California 
working on a Ford motor .at the time. 
Q. State to the jury what you saw and what you heardY 
A. Well, I was in th~re at w·ork on a Ford motor, right 
busy, and I heard a. horn blow right lmJdly, and the next 
thing I heard was the brakes a.pplied, and I thought to my-
self. something w:as in front of the car; and then I heard a 
right loud noise like a car had hit something, and tlien I 
went to the door to see what hacl happened, and ~fr. Wi1lie 
Moody had run out ahead of me and picked the colored 'voman 
up that the car had ln1ocked down. 
Q. Did you notice a.t that time· where 1\Ir. Sykes's car w:as Y 
A. When I went out, the car had passed us about two 
lengths of the car, and it had stopped and was backing up. 
Q. And where was J aue Brown lying¥ 
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Q. Did you see anybody .around there at that 
time? 
A. No, sir, there was not any one around there just then. 
Q. Did you see this man, Charlie Branch, there, or do you 
know him? 
A. I know him, but I cannot say that I sa'v him there. 
Ct. Did you notice any marks on the road? 
A. Yes, sir, I noticed marks on the road where the :first 
brake was applie·d, and then it seemed that he released them 
and applied them.again. 
Q. Now, referring to the first application of. the brakes, 
about where were those marks? 
A. From the shop door just about 8 feet towards Surry 
was where the first brakes were applied, at the shop door. 
·Q. No"r, were those marks on the tar surface or on the 
shoulder? 
A. The firs1 brakes was on the tar surface, on the rigl1t· 
hand side of the door; and the last brakes, 'vhere they were 
applied, was over on the left side. 
Q. vYere there indications to sho'v whether or not both 
wheels 'vere holding, or one 1 
A. I did not pay much attention, except to the whee] on 
the tar. I noticed that that was holding. I saw the mark. 
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Q. Where was the second lot of brake marks? 
A. That was within about 8 feet of Aunt Jane. 
No cross examination. 
"\\Titness stood aside. 
Mr. Boha.nan: The defendant rests. 
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JOSEPH H. BROWN (colored), 
recalled, in rebuttal, for the plaintiff: 
DIRECT ·EXAMINATION. 
By Mr. Burt: 
Q. Joe, is there a ditch down there, kind of in front of 
and doWn the road towards Smithfield from the store, op-
posite the store, out on the side of the road¥ 
A. Right opposite the tank there is a ditc.h there now, but 
it w·as not there then·. It was just a little sink. They drove 
across it, 'vagons, horseback, cattle, c.hickens, or anything 
·would go across it. 
Q. '~ras that ditch opened before or after this accident? 
A. About a week or ten da.ys ag-o. 
Q. Up until that time the situation there was so that any-
body could drive across there? 
A. Yes, sir, many of them went across there; Mr. ~Ioody, 
and them at the shop, who work there every day. They know 
it. The posts were not there. They put up those wire poles 
tlwre lately. 
Q. You mean the electric light poles? . 
A. Yes, sir. 
Q. Before those poles were put up and that ditch was 
opened, which you say was about a week or ten days ago, 
wa.s there anything to keep anybody from driving on the 
shoulder of that road near the store porch~ 
A. No, sir, there was not a thing there. They 
page 133 ~ used to drive there. 
Q. Was that the situation down there on the 
] 2th o.f last February? 
A. Yes, sir. . 
Q. Was there any automollile or anything standing out 
f.here in front of the store that day in the way of anybody 
d-riving down the road Y 
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A. I was not there when it happened. Sam Slade told me 
he had his automobile standing-
Mr. Burt: Don't tell what anybody told you. 
CROSS: EXAMINATION . 
. I 
By Mr. Bohannan: . 
·Q. How long has that ditch been there, Joe? 
A. A 'veek or ten days ago it was cut out; they tried to 
clean it out. 
Q. Was not there a culvert underneath that road right 
there, on the Smithfield side of the store? 
A. Yes, sir, right_in front of the store; but it had been 
blocked up about 12 months, and it is not unstopped yet. 
Q. Do you remember 'vhat day it was tha.t th~t ditch was 
cut out down there? 
A. I can get the date of it if I went home and looked. 
Q. lias it been two weeks ago? · 
A. I guess I can get the date. I lmow I helped the men 
unstop it; but it is stopped up the1:e now. 
Q. Was not·there a. low place, 'vhether it was a 
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Surry Courthouse? 
A. No, sir, the culvert goes right across the road, coming 
this way, right at the fence. 
Q. I am talking about the culvert under the road that 
leads out to Beechland. Was not there a culvert there then 7 
A. Yes, sir, and it is stopped up now. 
Q. Wasn't there a depression at the end of that culvert, 
n1- the end nearest Surry Courthouse? 
A. Yes, sir, there is a little sink there. 
Q. How long has that been there Y 
A. I could not tell you exactly ho,v long. 
Q. Long before the accident! 
A. Yes, sir. 
Q. 'Vhen you speak of a ditch, you mean the thing that 
they cleaned out; that low place there, don't you? 
A. I call a ditch that that will take tl1e 'vater off the road 
to where it belongs. 
Q. But there had been a low, sunken place there before the 
nccident for some time? 
A. Yes, sir. 
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RE-DIRECT EXAMINATION. 
By Mr. Burt: · 
Q. And nothing to keep anybody from driving over it. T 
A. No, sir, we ·drive .across there every day; my team and 
wagons and everything. 
The Court: You have been over that. 
Mr. Burt: That is all. 
Witness stood aside. 
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recalled in rebuttal for the plaintiff: 
DI;RECT EXAMINATION. 
Bv Mr. Burt: 
.. Q. There has been something said about the automobiles 
in and around California on the day of the accident down 
there. Were there any automo~iles over on the side of the 
road next to the store t 
A. Not on the roadside. 
Q. Where were they? 
A. On the right-hand side of the store. 1\fy car was parked 
between the two windo,vs, and Mr. Slade's car was parked 
right at the back of mine, on the right-hand side of the store. 
Q. The window that fae.es the No. 10 Highway or faces 
the Beechland road Y 
A. On the Beechland Road. 
Q. Then they eould not .see those caTs coming down the 
highway? ' 
A. They might have seen ~fr. Slade's, but not mine. 
Q. Tl1ere were not any others near the store t 
A. No, sir. 
No cross examination. 
Witness stood aside. 
·l>age 136 ~ TESTIMONY IN SURREBUTTAL. 
Mr. Bohannan: I 'vould like to ask 1\Ir. Sykes one ques-
tion. 
The Court: All right. 
D. W. Sykes v. Jane Brown. 10.7 
n·. W. SYKES, 
the defendant, recalled, in surrebuttal, on his own behalf: 
DIRECT EXAMINATION. 
By Mr. Bohannan: . 
Q. When 'vere those pictures made 7 
A. One week ago last Thursday. 
No cross examination. 
Witness stood aside. 
Mr. Burt: Now, I would like to find out if the jury woul¢~ 
like to go there and view the scene of the accident. . 
The Court: I doubt it. You have the map. 
Juror: I do not think so. 
(Some other jurors of the same opinion.) 
The Court: I think the majority are against you, 1Y.Ir .. 
-Burt. 
Mr. Burt:· All right, sir. 
Testimony closed. 
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the plaintiff introduced before the jury certain 
exhibits which are copied above and a certain diagram iden-
tified as Exhibit No. 8; and to maintain the issue on his part 
the defendant introduced before the jury certain exhibits, 
to-wit: a map identified as Exhibit No.3, and four (4) photo-
graphs identified as Exhibits Nos. 4, 5, 6 and 7, respectively. 
And the court certifies that by agreement of parties- the said 
exhibits or any of them may be withdrawn and presented to 
the Supreme Court of Appeals of Virginia or to any ,Judge 
thereof upon the application for a writ of error and may 
be used before the said court in the event that such writ 
he granted. 
Teste, this 2d day of J\IIay, 1930. 
I 
B. D. WHITE, Judge, (Seal) 
I hereby certify that this is an accurate typewritten copy 
of the Certificate of Evidence this day signed by ~e. 
It'S Supreme Court of Appeals of Virginia. 
Given under niy hand this 2d day of May, 1930. 
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In the Circuit Court of Surry County. 
Jane Brown 
vs. 
D. W. Sykes. 
B. D. WHITE. 
BE IT R.E~iE:NIBERED, that upon the trial of this case 
and' after the jury had been sworn fo try the issue joined and 
after the plaintiff and the defenda11t had introduced before 
the jury the evidence set out in the certificate of evidence, 
which is made a. part hereof, the plaintiff moved the court 
to instruct the jury as follows: 
lP. 
The court instructs the jury thai: this is an ac.tion for dam-
ages for personal injury to the plaintiff, J a.ne B.rown, caused 
hy the alleged negligent and reckless driving of au auto-
mobile on the public highway by the defendant, D·. W. Sykes, 
and to which action the said defendant has filed a. plea of 
contributory negligence by the plaintiff as a defense. 
The court, therefore, further instructs the jury that even 
though they believe from the evidence tha.t Jane Brown, by 
nny negligent act, contributed to her injury, she should re-
cover damages notwithstanding her contributor.Y hegligence, 
if the jury believe from the evidence that the inJury of which 
Alie complains 'vas proximately caused by the failure of D. W. 
Sykes to use ordinary care to avoid the injury after having 
such notice of the plaintiff's danger as would put 
pa.ge 139 ~ a. prudent man on his guard under like circum-
stances. 
And it is not necessary that the defendant, D. W. 8ykeA, 
::;honld actually know that the plaintiff, Jane Brown, was in 
da.ng·er, hut it is enough if he had such notice, or belief, as 
'vould put a. prudent man on guard to avoid the injury and 
failed to use such care as a prudent man would use under 
like circumstances. 
-- --~ -----~-· -- ---
D. W. Sykes ·v. Jane Brown. 
2P. 
109 
The court instructs the jury tha.t any person who dri veH 
an automobile upon a highway recklessly, or at a -speed or h1 
a manner so as to endanger, or be likely to endanger, life, 
limb or property of any person, shall be guilty o£ reckless 
~~~ - . . . . 
And the court futther instructs the jury that reckless driv-
ing within the meaning -o£ the law is deemed to include the 
following offenses, ·which are expressly prohibited, to-wit: 
(l) Dri_vin~ an auto:rnobi!e when not u~der complete con-
tro], or With 1nadequa.te or tmproperly adJusted brakes. 
(2) Driving an automobile to the left of the center of tlte 
street, or highway, except upon one way streets, or high-
ways. 
( 3) E~ceeding a reasonable speed under the circumstance A 
nnd traffic conditions obtaining at the time. 
3P. 
The court instructs the jury that the violation of the traf-
fic laws of Virginia is of itself negligence on the part of tl1e 
violator, and if such violation is the proxima.te cause of in .. 
jnry inflicted upon apother person then the jury, in the trial 
of an action for damages, should find for the plain-
page 140 ~ tiff. . . . 
But the c.ourt refused to give the said instruc-
tions in the form in which they were offered, and, over the 
objection of the plaintiff, amended instruction lP and 2P and 
, gnve the same in their amended form as follows: 
lP. 
The court instniCts the jury that even though they believe 
from the evidence that Jane Brown, by any negligent act on 
her part, if any, contributed to her injury, she may recover 
dnmages notwithstanding· her contributory negligence, if any, 
i~ the jury believe ·from the evidence that t~e injury com-
plained of was proximately caused by the failure of D. W. 
Sykes to use ordinary care to avoid the injury after he dis-· 
covered, or should have discovered, in the exercise of ordi-
nary care, the plaintiff's peril in time to avoid the injury. 
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2P. 
The court instructs the jury that any person who drives 
an automobile upon a highway recklessly, or at a speed or in 
a manner so as to endanger, ·or be likely to endanger, life, 
limb or property of any person, shall be guilty of recldess 
driving. . 
And the cou1·t further instructs the jury that reckless driv-
ing within the meaning of the law is deemed to include th(l> 
following offenses, which are expressly prohibited, to-wit: 
(1) Driving· an automobile when not under complete con-
trol, or with inadequate ?r improperly adjusted brakes. 
(2) Driving an automobile to the left of the center of tl1e 
street, or highway, except upon one 'vay streets, or high-
ways. 
( 3) Exceeding a reasonable speed under the circumstances 
and traffic conditions obtaining at the time. 
page 141 ~ And if you .believe from the evidence tl1at the 
· violation of any one of the· above provisions by 
the defendant was· the proximate cause of the injury to 
the plaintiff 'vithout contributory negligence on her part, then 
you should find for the plaintiff. 
And to .tl1e refusal of the court to give the said instrnc"'" 
tions in the form in which they were offered and to the amend-
ment of. instructions lP and 2P' and to the giving of the same 
in their amended form, the plaintiff objected and excepted. 
And to the giving of instruction lP as given the defendant 
objected .on the ground that the instruction did not embrace 
the element that a sufficient length of time must have inter· 
vened after the defendant discovered or should have dis-
covered the negligence of the plaintiff, if any, to give a per-
son in the exercise of ordinary care a elear opportunity to 
~ave prevented the accident, and upon the further ground , 
that it did not embrace the element that a person in the exer-
cise of such care would have done 'vhat was necessary and 
proper to avoid the .accident. And to the giving of instruc-
tion of 2P the defendant objected on the ground that there 
was no evidence in the case to support an instruction as to 
the unlawful speed of the automobile and that there wns 
110 evidence in the case to support an instruction a.s to reek-
less driving, that the instruction was based upon the criminal 
statutes ai1d not upon negligence, that the defendant might 
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be guilty of all of the matter set out in the instruction and 
·still not be liable to the plaintiff, that there are c.ircumstances 
under which it would be entirely proper for one to drive an 
automobila to the left of the center of a road, and that nuder 
such circumstances it could not be said as a ntat-
pagc 142 ~ ter of law in a civil case that such constituted 
reckless driving; and upon the further ground 
that the court does not attempt to define the meaning of the 
words "under complete control". 
And the defendant thereupon moved the court to instruct 
the jury as follows: 
lD. 
'rhe court instructs the jury that the burden is upon ,Jane 
Brown to prove both that the defendant Sykes w~s guilty 
of the negligence charged in the notice of motion, in one or 
more of the particulars set out in the bill of particulars, 
and that such negligence was the proximate cause of her in-
juries. And unless the plaintiff established these matters by 
a preponderance or greater weight of evidence, you must find 
for the defendant Sykes. 
· And you are further instructed that p1·oximate ca1ise, as a 
legal term, means not closeness or nearness in sequence of 
events or in point of time, but closeness in point of causal con-
nection. In negligence cases the negligence complained of 
is the proximate cause of the injury only when such injury 
is the natural and probable result of the negligenc-e charged, 
and the injury is one which, in the light of attending cir-
cumstances, should have been foreseen by the defendant in 
the exercise of that degree of care which a person of ordi-
nary prudence would have exercised under the circumstances. 
2D. 
~rhe court instructs the jury that the mere occurrence of 
the alleged accident does not raise any presumption ,v}Jat-
. ever that Sykes was guilty of any negligence or that an:y 
negligence on his part contributed proximately to 
page 143 ~ the injury. The court further instructs you that 
a verdict for the plaintiff cannot be founded upon 
mere conjecture or probability but must be supported by pre-
ponderating and affirmative evidence to the effect that the 
injury to the plaintiff w·ould not have occurred except tbrn 
the negligence, and that alone, of the defendant Sykes as 
alleg·ed in a. notice of motion. Therefore, even if there should 
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be some evidence of negligence on the part of Sykes, you will 
find fo! the defendant Sykes if you believe from all the evi-· 
dence that it is just as probable that the palintijf's injury 
was the result of pure accident, without fault on the part of · 
anyone, as that such injury resulted from the defendant's 
Itegligence. Nor can there be any recovery if the injury 
may have resulted from one of two causes for one of which 
the defendant is responsible but not for the. other, nor can 
the plaintiff recover if it is just as probable tha.t the injury 
was caused by one as by the other. 
3D. 
The court instructs the jury that while there was a duty 
on the defendant Sykes to usc reasonable care to avoid in-
juring th.e plaintiff Jane Brown, there was also a duty on the · 
said Jane Brown to use reasonable care to keep from being 
injured and that unless the plaintiff Jane Brown just prior 
to and at the time of the accident exercised that degree of 
care that a reasonable and prudent person would have exer-
cised under the circumstruiCes, she was guilty of negligence. 
And if you find that such negligence on her part caused or 
·partially caused the accident, the plaintiff cannot recov(?r 
even if the defendant Sykes was also gujlty of negligence. 
If, therefore, you believe from the evidence that the negli-
gence of the plaintiff Jane Brown was one of the contributin~ 
causes of the injury, or that the negligence of 
pnge 144 ~ both the plaintiff and the defendant eoncurred in 
causing the injury, that is, that the injury 'vas tlu~ 
result of tl1e combined negligence of both parties, continuing 
up to the time of the injury, you cannot weigh the negligence 
of one against the other, and you must find a verdict. for the 
defendant. 
5D. 
The eourt instructs the jury that should you believ-e from 
1.he evidence that Sykes was negligent and that Jane Brown 
hy exercise of ordinary care should have discovered the neg-
ligence of Sykes· in time to avoid the accident, but that she 
failed to do so and that the accident occurred as a result .of 
such failure, or that she knew that. the defendant Sykes was 
negligent and failed to exercise ordinary care to avoid the 
consequence of such negligence, she cannot recover and you 
};hould find for the defendant. 
D. W. Sykes v. Jane Brown. 11J 
12D. 
The court instructs the jury that in the decision of this 
case they should not consider the criminal warrant which has 
been introduced in evidence here or the judgment of the 
magistrate thereon. 
All of which instructions the court gave in the form in 
which the same 'vere requested. And to the giving of the said 
instructions the plaintiff objected and excepted. And the de-
fendant moreover moved the court to give the following in-
structions : 
4D. 
The court instructs the jury that if you believe from the 
evidence that Jane Brown was attempting to cross 
page 145 ~ the highway in front of an approaching car and 
that she looked in the direction from which the 
car was coming and saw the car, or that she knew that the 
car was approaching and continued on her way, thinking 
-that she could get across the road in safety, but that a per-
son in the exercise of reasonable care would have known that 
a collision 'vould probably occur if she did continue on her 
way, thei1 there can be no recovery and you should find for 
the defendant Sykes. 
6D. 
The court instructs the jury that if yon believe from the 
evidence that Jane Brown was negligent, the defendant Sykes 
cannot be held liable for any failure to have avoided the con-
sequence of such negligence, unless you further believe from 
the evidence that a. sufficient length of time intervened after 
he discovered or should have discovered by the exercise of 
reasonable care such negligence to give to .a person in the 
exercise of ordinary care a clear opporhmity to have pre· 
vented the accident, and that a person in the exercise of such 
care would have done so. 
~foreover, if it appears from the evidence that .Sykes had 
no reason to believe that Jane Brown was unable to take care 
of herself as a normal person, he had the right to assume 
that if she was in a situation requiring the exercise of pru-
dence and care, she 'vould use here faculties as a reasonable 
prudent person in time to prevent the injury. 
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7D. 
The court instructs the jury that· the law does not require 
a person acting in an emergency to pursue the ~sest pos-
.sible course in his efforts to a void injuring a per-
page 146 ~ son who because of his own negligence has created 
-the emergency. If in .such emergency the defend-
ant did what he thought was the best thing to do, and exer-
cised ordinary care under all the circumstances, he is not 
liable even though it later appears that had he done some-
thing else the accident would not have occurred. Therefore, 
in determining whether the defendant Sykes was negligent 
in driving on the left side of the road or in applying and 
. releasing his brakes, you must ask yourselves "rhether or 
not a man of ordinary prudence facing the same emergency 
might have done th~ same thing. And the fact that a man of 
ordinary prudence might have acted differently had he had 
i time for calm consideration, and that the course actually 
pursued was not the best one in the light of subsequent events, 
should not lead you to the conclusion that 1\fr. Sykes 'vas neg·-
ligent if you believe that a man of ordinary prudence might-
have done the same thing in a similar emergency. 
SD. 
The court instructs the jury that if you believe from tlH~ 
evidence that any one of the follo,ving states of fact existed 
you will render a verdict in favor of the defendant Sykes : 
( 1) That Sykes was not guilty of the negligence charged 
against him in the .notice of motion. 
( 2) That, even if S'ykes was guilty of the alleged negligence, 
such negligence was not the proaJimate cause of the injury. 
(3) That, even if Sykes was guilty of the alleged negli-
gence, the plaintiff was guilty of negligence which contributed 
to the injury as one of the causes of the same or which con-
curred 'vith the defendant Syke 's negllgence to eause the 
injury, and Sykes did not have the last. clear c.hance to avoid 
the ac.cident. 
( 4) That, even if Sykes 'va~ negligent, Jane Brown had 
U1e last clear chance to avoid the aecident but failed to do 
so. 
D. W. Sy~es v. Jane Brown. 
(5) That, if both parties were negligent, and the plaintiff 
had the last clear chance to avoid the accident but failed 
to do so. 
page 147 ~ (6) That, even if the defendant Sykes had the 
last clear chance to avoid the accident his failure 
to avoid it was not the sole cause of the injury. · 
(7) That the injury 'vas caused by a pure accident and 
was not due to the. negligenoo of. either plaintiff or defend-
ant. 
9D. 
The court instructs the jury that you should guard your-
selves against the possibility that feelings of sympathy and 
charity for the plaintiff might influence you, consciously or 
unconsciously, in arriving at_your verdict, and that your ver-
dict should be rendered according to the evidence that you 
have l1eard and the law as laid down in your instruct.ionR. 
11D. 
Where placed in sudden emergency or sudden peril a11 
ordinary man. cannot be expected to do any particular thing. 
I-Ie might do one of many things. The·most that can be said 
is that whatever was done should manifest a fair degree of' 
reason in his efforts to avoid accident. One man might do 
one thing and another man might do a different thing. It 
might be impossible to do but one thing or it might be pos-
sible more. Only a fair degree of reason is required, and 
that depends upon the person as well as the circumstances 
and surroundings. N. W. v.1lface, 151 Va. 458 (only in part). 
But the court refused to give any of the said instructions 
in the form. in which they were asked, but amended instrue-
tion 6D by striking out of the same the second paragraph 
thereof and gave the instruction as so amended. · 
And the said instructions so given and refused were all the 
instructions given or refused upon the trial of this 
page 148 ~ case. And to the ruling of the court in giving in-
structions 1P and 2P a.s amended and in refus-
ing to give instructions 4D, 6D, 7D, BD, 9D and 11D, the de-
fendant by counsel excepted, and he now tends this his bill 
of exception No. 1, wlrich he prays may be signed, sealed and 
made a part of the record in this case which is accordingly 
clone this 2d day of l\ia:y, 1930. ' 
B. D. 'VIIITE, Judge,. (Seal) 
1 t 6 f:;upreme Court of Appeals or Virginia. 
I hereby certify that this is an accurate typewtitten copy 
of n. Bill of Exception this day signed by me. 
Given under my hand this 2d day of 1Yiay, 1930. 
page 149 ~ Virginia: 
In the Oitcltit Court of Surry County. 
Jane Brown 
vs. 
D. W. Sykes. 
B. D. WHITE. 
BE IT RE~fEMBERED, that on the trial of this ease 
and after tl1e jury had been sworn to try the issue joined and 
aftor the plaintiff and the defendant had introduced before 
the jury the evidence and the exhibits set out in the certifi-
cato of evidence 'vhich is made a. part hereof, and a.fter the 
court had instructed the jury as set out in the bill of excep-
tions No. l, which is likewise made a part hereof, and after 
tho nrg-ttment of counsel before the jury, the, jury :retired to 
·consider of their verdict and la.te1' returned into court with 
tho following verdict: We, the jtrry, find for the defendant. 
A11d thereupon the plai11tiff moved tl1e court to set aside the 
vnrdict upon the ground that the same was contrary to the 
evidence and without evidence to support it. And the court 
upon consideration of the said motion sustained the same and 
s~t aside the verdict, and being of the opinion that thete was 
1-lufficiellt evidence before the court to enable it to decide the 
(lase upon its merits, entered a jt1dgment for the plaintiff 
nnd directed that a jury be empanelled a.t the bar of the court 
to make an assessment of damag·es. And upon the trial of 
tho as~essmenf of damages, the follo,ving evidence ort behalf' 
of the plaintiff and the defendant l'espectively, and the ex-
hibits teferred to thereii1 was all of the evidence 
pnge 150 ~ introduced. 
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By J.\lfr. Burt: 
DR. A. A. CR.EECY. 
swon1 for the plaintiff: 
DIRECT EXA1IINATION. 
Q. Will you please state your name, residence, ancl occupa-
tion, Doctor? 
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.A.. A. A. Creecy, physician, Buxton Hospital, N e\vport 
News, Vir-ginia. · · 
Q.. Are you connected with the Bt1xton Jlospital in Newport 
News in a. Slll'gical ot met1ical capacity, noe.tort 
A. In a sutgical ca.pa~ity. 
Q. Were you so connected on February 1~, 1929 f 
A. Yes, sir. 
Q. Do you retmll whether or not on or about 
page 152 } the 12t11 of February, 1929, there was received into 
the Buxton Hospital a colored woman from Surry 
County by the name of Jane Brown f 
A. Yes, sir, there was. 
Q. Did you attend her w·hile she was there' 
A. I Was one of the physician~ in attendance; yes. sir. 
Q. From what wR.s she suffering, Doctor, at the time Y 
1\.. (Refe1~ring· to paper.) l'ler diagnosis was a compound, 
comminuted fracture of the tibia and fibula of the left leg. 
By the Court: 
Q. Now, Doctor, for the benefit of the jury, and the Court 
too, please translate that into plain ]]nglish? 
A. That is a fracture of the two long bones in the left ]eg. 
Both of these bones were broken, and the edges of the bones 
·were protruding through the skin. 
By lvlr. Burt: 
Q. Those are the bones between the knee and the anltle, are 
they, Doctor' 
.A. Yes, sir. 
Q. What other· injttries, if any, did she sustain' 
A. She had abrasions of the forehad and of the hands; that 
is, small cuts in the skin surface of her forehead and on both 
hands. 
Q. Do you know or have you any me:p1orandurn from which 
you can sNtte how long she 'vas in the Bttxton Hospital under 
treatment 
A. (Referring to paper.) Yes, sir, she was admitted to the ... 
hospital on the 12th day of Februat·y, 1929, and 
puge 153 } was discharged on the 17th of April, 192H. 
Q . .After her discharge on the 17th of April, 
did she or not teturn to the hospital from time to time for 
examination and further treatment? 
A. She did. 
By Lbe Court: 
Q. vVhat w~as her condition on the date o~ her discharge 
in April? 
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A. (Referring to paper.) On the date of discharge, her 
wounds had not healed entirely; that is, the skin edges were 
- still open and fragments of bone were still visible through 
the cut surface of the skin; and the bones had not united per-
manently. :Her .general condition was faidy good. 
Ry Mr. Burt: · . 
Q. When was the last time that you made examination of 
her; DoctorY 
A. This morning. 
Q. Please state to the jury what her condition is nowf 
A. Her general condition seems to be fairly good. I ex-
_amined her mainly as regards the injury to her left leg. There 
js still quite a bit of motion at the point of fracture of the 
two bones. By that I mean that a fi·rm, solid union has not 
taken place. -There is still a certain amount of flexiblity on 
grasping the leg above and below the break; and the amount 
of healing has not increased, as far as the bones are con-
.cerned, since I saw her some time about five or six months 
ago at the hospital. The skin edges ha:ve healed. 
page 154 ~ By the Court: 
Q. But the bone has not f 
A. The wound has healed, but the bone has not.. 
Q. It has not united 1 
A. Not entirely; no, sh;. 
By Mr. Burt: 
Q. Please state to the jury, whether or not, in your opin-
ion, this injury_is permanent, or will she recover so that ~he 
will have the use of that leg? 
A. I think the patient's injury is permanent. We find in 
the aged that reproduction of new bone is very limited; and, 
on that basis, I doubt very much if those bones will ever 
knit solidly. . . 
Q. Do you know, D<X!tor, what the amount of the hospital 
'bills was, the whole that was incurred Y 
1\{r. J. G. Bohannan: \Ve object, and base our objection 
to the admissibility of the testimony 'vith reference to the 
hospital bins· on these grounds: There is no allegation in the 
notice of motion that any hospital bills were incurred; there 
is no statement showing· that these bills, if incurred, were · 
paid by Jane Brown; and the 'vitness himself, if he is prop-
erly qualified, has not been shown so far to be able· to testify 
of his own knowledge as to what the hospital bills were. I 
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c.Iaim that, under a proper construction of this notice of mo-
tion, there is no allegation of any hospital bill 
page 155 ~ having been incurred. 
The allegation is that in order to save her life 
she .was compelled to enter and remain for a long period of 
time in a hospital in the City of Newport Ne,vs under the 
care of physicians, surgeons, and nurses, who administered 
surgical and medical treatment and care for the injuries so, 
as aforesaid, received, all of which said treatment and care 
was given and done at great monetary cost and i.~xpen~e to 
the said plaintiff, Jane Brown. 
Now, the care and treatment referred to is surgical and 
medical treatment; 'and nothing· is alleged as to the payment 
of hospital expenses. That is the first ground of •Jhjee.tion. 
The second ground of objection is that, unless J aue Brown 
herself paid these expenses, then she, as the plaintiff in this 
case, is not entitled to recover them. 
The Court: It is overruled. 
Nxception noted. 
page 156 ~ By lVIr. Burt : 
Q. Do you know, Doctor, what is the amount 
of the hospital and medical bills, the whole that was. incurred, 
and what has been paid, and what, if any, is the balance due~ 
:Nir. J. G. Bohannan: Now, I object to the question as 
~mended. And I desire to rene\v my objection on the grounds· 
above stated. 
The Court: It is overruled. 
Exception noted. 
A. Her total hospital bill, including that for professional 
services, was $404.65. Of that $340.65 ·has been paid, leav-
ing a balance due of $64.00. ~. 
By :Nir. Burt: 
Q. Have you a statement of the account showing that? 
A. Yes, sir. 
J\Ir. Burt: Please file it with the Reporter. 
~Ir. J. G. Bohannan: We object to the filing of the state-
ment, your Honor, for the reasons assigned above in the ob-
jection to the preccdilig questions; and on the further ground 
that the statement is not shown to have been made by any 
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one familiar with the books and accounts of the hospHal, and 
that such person is not here to testify as to the correctness 
of the statement. 
Overruled. Exception. 
page 157 ~ Paper referred to filed in evidence, marked 
Exhibit No. 1, and is as follows : 
Newport News, v ...a., October 4, 1929 . 
• Jane· Brown, Surry, Va. 
To ELIZABE,TH BUXTON HOSPITAL, Dr. 
1929 
To Private Room, Board and General Nursing February 12-
April 17 
,. use of Operating Room 4 times, plaster cast 3 times 






" Special Dressing 
" Spedal Medication and tetanus antitoxin 
" telephone call Smithfield 2/13/29 
" care at hospital 7/9/29 and 8/13/29 
u Laboratory 
" X-Ray 





















4/ 3/29 $64.00 
4/18/29 72.00 
Total-$340. 65 
Balance due $64. 00 
Q. Please state, Doctor, whether or not that is 
a correct account as shown by the books of the hospital kept 
for those purposes? . 
A. That is correct. I went over the books and checked this 
copy with them. 
Mr. J. G. Bohannan: "\Ve call for the books of original 
entry as the best evidence of the account. 
A'Iotion overruled. Exception. 
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CROSS EXAMINATION. 
By Mr. J. G. Bohannan: 
Q. Doctor Creecy, the lacerations of which you spoke have 
healed, have they not 7 
Witness: The lacerations on the leg? 
Attorney : .And on the head and arms t 
A. Yes, sir, they have healed. 
Q. There will be no recurrence of those, of course? 
A. No, sir. 
Q. Now, ho'v old is Jane Brown? Do you know? 
A. (R-eferring to paper.) She was 77 on her admission 
to the hospital. Sl1e was 77 years old on February 12, 1929. 
!'imagine she would be 78 now. 
Q. The bones of a person of that age are very much more 
brittle than those of a young person, aren't they? 
A.. Oh, yes. 
Q. And more apt to be broken 7 
A. Yes, sir. 
page 159 } Q. And less apt to heal t 
A. Yes, sir. 
Q. Now, you have spoken of her incapacity. She is i~ca­
pacitated for what kind of work, Doctor? 
A. Tha.t depends on what kind of work she does, sir. A 
woman of l1er circumstances, I imagine a great deal of her 
,·rork is housework, and, as far as that goes, of course she 
is more or less totally incapacitated, except for what she 
can do with her hands, sewing and that sort of thing, if you 
include that. 
Q. Sewing and knitting and basket-making she would be 
competent to do as well as if she was not jurt, wouldn't sheY 
A. Yes, sir. 
Q. In other words, but for the fact that she is not able to 
get around on her legs as she used to do, so far as her body 
and her upper limbs are concerned, the injury has not lessened 
her capacity to work? 
A. Not to my knowledge; no. 
Q. What did I understand you to say with reference to the 
wound in the leg where the bones came through. Is that 
healedf 
A. That is healed. The skin part is healed: The bone it-
self, causing her infirmity, is not healed. 
Q. Now, without waiving my objection to your testimony, 
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Doctor, with reference to the bill, can you tell me how much 
of that represents hospital expenses Y 
· A. All except $55.00, which was the fee for pro-
page 160 ~ fessional services. That, of course, includes tele-
phone calls and antitoxin, and, the material for 
casts, and that sort of thing, which goes into the hospital 
bill. . 
Q. So that the only professional services in there is that 
for DT. Buxton $55.00Y 
A. Yes, sir. 
Witness stood aside. · 
By Mr. Burt: 
DR. E. M. EASLEY, 
sworn for the plaintiff: 
DIRECT EXAMINATION. 
Q. Doctor, were you called on to attend Jane Brown for 
any injuries sustained by her in an automobile accident on 
February 12, 19291 
A. I ·,vas. 
. Q. What did you find? 
Ar I found that she was greatly shocked. I went in to her 
room, and she was unconscious. 
By the Court: 
Q. 'Vhat time did you get there, Doctor f 
A. I think it was a little over a half hour after she was 
hurt. I have forgotten the exact time. 
The Court: Go ahead. 
A. (Continued.) And she was unconscious when I first en-
tered the room; and we have to wait, under tho-se conditions, 
until the patients react before we examine them; 
page 161 ~ and then, within about two and one-half hours~ 
she reacted and became semi-conscious, and she 
remained in that state, kind of fainted, and then I examined 
her and found a compound, comminuted fracture of these 
two bones between the ankle and the knee. The bones at that 
time .were sticking out through the wounds in the skin. And, 
of course, I replaced them before I sent her to the hospital; 
and, as soon as possible, I sent her to the hospital. 
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By the Court : 
Q. The same date? 
A. That night. It was then dark. 
By ~Ir. Burt: 
Q. That was the Buxton Hospital in Newport News~ 
A. Yes, sir. 
Q. Have you treated her from time to time, Doctor, sincc-
ller return from the hospital? 
A. Yes, sir. 
Q. What, Doctor, are your charges for physician's fees and 
treatment of J a.ne Brown Y 
Mr. J. G. Bohannan: We object, your IIonor. 
The Court: The same ruling. 
}fr. J. G. Bohannan: And the further objection is that 
there is no allegation in the notice of motion ,~overing any 
medical treatment except that incurred at the Newport News 
Hospital. 
The Court: I g-uess you are right. I recall it now. The 
objection is sustained. 
page 162 ~ J\IIr. Burt: We except to the Court's ruling. 
By 1\!Ir. Burt : 
Q.. From your knowledge of the case and the nature of the 
injuries sustained, and the information gained from your 
treatment of her, ·would you say that she will or will not be 
able to recover from her injuries, or is she permanently 
maimed? 
A. I am afraid she is permanently maimed, or disabled, 
rather . 
. By the Court : 
Q. "When was the last time you saw 'her or examined her, 
Doctor? 
A. That has been about a month ago. 
Q. What was her condition then t 
A. It has not improved. It was about' the same as the Doc-
. tor stated a while ago. There has been no improvement since 
she was up here before. The minor wounds had healed. 
Q. As far as the knitting of the bones is concerned, there 
is no improvement 1 
.A. No, sir, there is not. 
r -
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CROSS EXAMINATION. 
Ry 1\fr. J. G. Bohannan: 
Q. Doctor, in your examination at the former hearing of 
this case you stated that "she had a slow convalescence or 
T'ecovery, and :finally the bones have healed, but I do not know 
how strongly". Did you not make that statement? · 
A: That was more of a fibrous union. I could not tell then 
exactlv. She had on the cast and it seemed that 
page 163 ~ she had a union, but a soft union. I stated that. 
She had no' strength in her leg, and could not use 
it. And I stated that. 
Q. 'Vhat has been the nature of the knitting of the bones 
at this time, or the union of. the bones at this time? 
A. It seems like the material that heals the bones has been 
thrown out between the edges, but it ha.s not firmly united. 
It is a kind of flexible joint. . 
· Q. That is due largely to her age, is it not T · 
A. I kind of think so. 
· Q. In other 'vords, the callus, whieh Nature 1 hrows out 
to make the union, is not manufactured so much in ulcl age 1 
A. It is cut down right much. 
Q. Doctor, of course pain is subjective, but would you say, 
from your last examination, that there js any pain now in 
that limb? 
A. I can not say that exactly, because, when jo:he puts her 
weight on it, there is pain. 
Q. I mean, except then 1 
A. No, I think not. 
Q. Would you expect any condition of pain to arise t~ere in 
the future? 
A. Well, sometimes they have pain after a bone is firmly 
united. 
Q. I mean, if there is no weight put on that limb? 
A. She might experience a little shooting pain occasionally. 
Q. Does it amount to anything of great conse-
page 164' ~ quence? 
A. I would not think so. 
Q. Is there anything in her present condition, Doctor,· 
which would prevent her from doing work which one might do 
with the upper limbs, the upper portion of her ·body-as the 
result of this aceident, I mean? 
A. I would not think she could do very much around the 
house, or any house work that she had been accustomed to 
do. 
Q. You mean because she is unable to walkY 
/ 
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A. Yes, sir. 
Q. Leaving out the question of her being able to get about, 
which, of course, she is not, but, if she is in a rolling-chair, 
as she is now in court, she would be able to use her arms and 
hands in doing su-ch work as one can do with the arms and 
hands? 
A. I believe her left a.rm was injured at the time. Unless 
that has improved or gotten well, I imagine she 'vould have 
some trouble in doing that. 
Q. Was there any injury to that arm, except the abrasion 
of the skin? 
.A. That is all. 
Q. Has that abrasion of the skin disappeared 7 
A. That is all healed. 
Q. Then there is no reason to expect any difficnl ty with 
that, is there? 
.A. She stated to me some time ago that she could not use 
her left arm, like the handling of .a crutch. 
Q. Do you know whether that is the result of 
page 165 } the accident 7 
A. As to that I would prefer to examine her. · 
I haven't examined her recently. 
Q. You do not lmow of any injury to the left arm except 
the abrasion, as the result of the accident, do you? 
A. No, sir, I do not. 
RE-DIRECT EXAMINATION. 
By Mr. Burt: 
Q. With regard to the pain that Jane Brown may suffer in 
her leg, would she or not be liable to have pain in that leg in 
moving it, whether or not she bears her wei.ght OT! it, or at-
tempts to bear her weight on it, but simply to move it, to 
change the position of it for rhe purpose of ·relieving the 
strain·of it being in one positiord 
A. I think she 'vould have more or less pain; yes, sir. 
Q. I am going to ask you now to examine her left arm and 
hand and state its condition Y 
Note : At this point the witness, in examining the plain-
tiff, interrogated her as follows: 
Witness: Aunt Jane, you say your arm gives you trouble 
now? 
The Plaintiff: Yes, sir. 
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Witness: Did you have a bruising of this arm at the time 
it was hurtY 
The Plaintiff: No, sir. 
Witness: Have you any bruise on it now 
The Plaintiff: No, sir. And my shoulder hurts. 
Witness: Is that sore (indicating) Y 
page 166 ~ The Plaintiff: Yes, sir. 
Witness: I find some tenderness, but I see no abrasion. 
By Mr. Burt: 
Q. Examine the hand, please, and see if the fingers will 
close! . 
Mr. J. G. Bohannan: 1\Iay it please the Cotut, this testi-
mony' is objected to on the ground that there is nothing in 
the notice of motion covering any injury to the arm. 
The Court: I overrule the objection. It is in the copy that 
I have, ·on the second page. 
1\fr. J. G. Bohannan: (Referring to paper.) It is not in 
the copy that I have. _, 
hfr. Burt: The bill was amended. 
Note: At this point the witness examined the hand of the 
plaintiff, and said : 
Witness : She says she can not close these fingers ( indi-
cating), and that her arm is sore up in the shoulder. 
The Plaintiff: It is sore. l am trying· to use it more. 
Note: At this point"the witness interrogated the plaintiff 
as follows: 
Witness : A.nd you can not do any work Y 
The Plaintiff: I can not do much work. 
Witness: Was that hand as straight as this one when you 
had this injury (indicating right ha'nd)? 
page 167 ~ The Plaintiff: ·No, sir, it was not as straight. 
Witness: But you could always double it up 
(indicating· fingers) Y 
The Plaintiff: Yes, sir. 
Witness: Did you have rheumatism in it 1 
The Plaintiff: No, sir. 
Witness: I find the left hand deformed somewhat. and ten-
derness from the hand up to the shoulder. 
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By Mr. Burt: 
Q. Do you find that she can or can not shut the fingers 
of her left hand T 
The Plaintiff: No, sir, I can not. 
"\Vitness: She can not. 
1\{r. J. G. Bohannan: We object to the statements of Uw 
plaintiff in this case. 
The Court: Yes. 
. By the Court: 
Q. As a result of the examination which you have just 
made, what did you find? 
A. I found a deformity of the hand, and muscular tender-
ness on up to the shoulder. 
By Mr. Burt: 
Q. Is the hand capable of .being closed sufficiently to grasn. 
a crutch if one were attempted to be used Y 
A. It seems riot. 
page 168 ~ RE-CROSS' EXAiviiNATION. 
By 1\fr. J. G. Bohannan: 
Q. Doctor, in your previous testimony in this casP. at the 
last trial, did you make any mention of injury to the ar~ 
or hand¥ · 
A. I did not. 
Q. Were you asked anything about the injury to the arm 
or hand by counsel for the plaintiff Y. 
·A. No, ·sir. 
Q. Can you say no'v that what you have spoken of in the 
last few minutes in reference to that, of your own knowledge, 
was the result of any accident? 
A. I can not. 
Witness stood aside. 
By Mr. Burt: 
W. C. 1\fiTCI-IELL, 
sworn for the plaintiff: 
DIRECT EXA~IINATION. 
1.- ~ .••.• • •• 
Q. ~fr. 1\fitchell, do you know Jane Brown, who was injured 
r-
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in this accident on the 12th of February, 1929, in this county, 
at a place called ·California Y 
A. Yes. 
Q. How long have you known her 1 
A. I do not know the number of yeGtrs. I have been know-
ing her ever since I was a boy. 
Q. Can you say, 1vfr. Mitchell, whether or not 
page 169 ~ she has been active and able to do work of various 
kinds since you have known her? 
A. Yes, sir, I think she has. 
By the Court: 
Q. State what she did do 7 
A. Well, I can not say exactly, but I think she did her 
housework-all of her housework up until this time. 
By 1\fr. Burt: • 
Q. Have you ever seen her doing any farm work of any 
Jdnd, hoeing or,picking cotton or peanuts, or those kinds of 
things? 
A. Yes, sir, I have seen most all of them picking cotton. I 
do not know that I have ever seen her weeding any peas, but 
I guess she did. 
Q. Did she do the work that ordinarily .a 'voman would do 
on a farm? 
A.. I think she did. 
Q. Ilow 'vere her movements f ~·Vas she active or slow and 
decrepit like 
A. Well, she got around swifter than a whole lot of the 
younger ones. 
CROSS EXAMINATION. 
By 1\:Ir. J. G. Bohannan: 
Q. Mr. Ivlitchell, you said you thought that she did work 
on the farm. We want your knowledg·e and not your opinion 
or what you think about it. ·Have you ever seen her doing 
any work on the farm except picking cotton 1 
page 170 ~ A. I can not say that I have seen her doing it, 
but I know that she gathered black peas and 
p:cked up peanuts, and such as that. 
Q. I mean doing regular farm work with a hoe, weeding 
the crops, or with a plowY 
A. I can not say. I do not think she went out and plowed. 
Q. I want you to confine your evidence to what you know, 
D. W. Sykes v. Jane Brown. 129 
and not what you have heard. You have seen her pieking cot-
ton and pieking peanuts f 
A. Yes, sir, I have se~n her picking cotton and picking 
peanuts, and I have seen her gathering black peas. 
Q. Those things are seasonal employments? 
A. Yes, sir. 
Q. Now, what months do they pick cotton in Surry County7 
A. Along in September, I reckon. · 
Q. And how long does it last? 
A. Until along in October. 
Q. Now, picking peanuts is about the same, Oetober and 
November, I presume 1 
A. Yes, sir. 
Q. And pi-cking black-eye peas, when do you do that 7 
A. In the fall season. · 
Q. So that .the only work that you have known her to do 
was that done in the fall.season of the year, on the farm f 
A. Yes, sir, becau~e I haven't seen her weed peanuts. 
Q. You ~re asked to say what you lmow, and that is all you 
know that she has done 
page 171 } A. Yes, sir, I have seen her do that. 
Q. How long has it been sinee you have seen her 
doing that kind of work? 
A. Why, I could not say exactly. ·I had seen her at work 
not so long· before she was hurt. 
Q. Wha.t do you mean by tha.t 1 ·A year or two years, or 
what? 
A. I think I saw her picking black peas just before she was 
hurt, the fall before. 
Witness stood aside. 
WESLEY BARLOW, 
sworn for the plaintiff: 
DIRECT EXAMINATION. 
By ~Ir. Burt : 
Q. Mr. Barlow, do you know Aunt J al!e Brown, who was 
hurt in this accident last year, in Februaryf 
ll. Yes, sir. · 
Q. How long have you known herf 
A. All of my life. 
Q. Prior to this accident, Mr. Barlow, and up to the time 
of it, do you know whether or not Aunt Jane was an active 
,woman in her movements 1 
r--- -
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· A. Yes, sir, she was. She got about mighty well. 
Q. Do you know whether or not she worked for other people 
on different farms up to the time she was hurtY 
A. Well, I can not say that I do. I can not say that she did 
· . work out for anybody else. She worked for Uncle 
page 172 } William, her husband. 
By the Court: 0 
Q. What was the nature of the work she did there! 
.A. She chopped peanuts and helped him around there, and 
:to shake peanuts. 
Q. How long before the injury Y 
A. The year before that. 
By Mr. Burt: 
Q. Have you ever seen her pick any cotton or black peas? 
Did she ever do either for you, or anything like that! 
.A. Yes, sir. 
CROSS' E.X.A.MIN.A.TION. 
By Mr. J. G. Bohannan: 0 
Q. When was this, Mr. Barlow, that she picked the cotton 
and peas for you Y 
A. A year or two ago. I could not judge· exactly. 
Q. What month was it 1 
A. I do not remember that. 
Q. How much did she get Y • 
Witness: For picking cotton f 
Attorney: For picking cotton and peas . 
.A. One cent a pound for picking cotton. 
Q. How many pounds did she pickY 
A. I could not tell you. 
0 
Q. You have no idea how much you paid her? 
A. No, sir, not right no,v. 
Q. You have no idea, then, what she has been 
page 173 ~ earning from this work of picking cotton and 
peasf • 
A. No, sir. 
Witness stood aside. 
By Mr. Burt: 
D. W. Sykes v. Jane Brown. 
GEORGE MITCHELL, 
sworn for the plaintiff: 
DIRECT EXAMINATION. 
lH 
Q. Mr. Mitchell, do you kno'v Aunt Jane Brown, and, if· so, 
how long have you known her Y . 
A. I have been knowing her about twenty years, I guess. 
Q. She was injured in an accident down here in this county 
in February, 1929, February of last year. Do you know 
whether or not prior to that accident she was activeY Was 
she slow in her movements, or could she work all right? 
A. She coulcT get about as well as any young girl. 
Q. Do you know anything about the nature of the work 
that she did, besides her household duties Y 
A. No, sir, I could not tell you about that. 
Q. You do not know whether she worked on farms or not Y 
A. No, sir. . 
Q. But she was active in her movements 7 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv ~Ir. J. G. Bohannan: 
·Q. You know nothing about how much she earned; Mr . 
.Mitchell¥ 
A. No, s"ir. 
page 174 r Q. You do not know 'vhether she earned any-
thing or not? 
A. I do not. 
Witness stood aside. 
By l{r. Burt : 
IRA PRICE, 
sworn for the plaintiff: 
DIRECT EXAMINATION. 
I ' 
Q. Mr. Price, do you know Aunt Jane Brown, and hovr 
long have you known her if you dol 
A. Well, yes, ever sjnce I was a little boy. 
Q. Can you state whether or not she was generally activ~ 
prior to the time that she was injured down here at Cali fot nia 
on Febraury 12, 1929! 
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A. Yes, sir. 
Q. Do you mean that you db know that she was active, or 
what! 
A. I mean that I do know it. I have seen her around there, 
and she mov~d about as well as she could, for an old lady. 
Q. Do you lmow whether or not she did any work on farms, 
and any other work around in that section? 
· A. I can not say tha.t she did, because she never dld any 
for me. 
'Q. But you do lmow that she was ae.tive in her general 
movementst 
A. Yes, sir, she did her housework, and such a.s that. I 
·have been there. · 
page 175 ~ CROSS EXAMINATION. 
By Mr. J. G. Bohannan: 
· Q. You do not know anything about how much she earned, 
or anything of that kind¥ 
A. No, sir, I do not. 
Witness stood aside. 
By Mr. Burt: 
C. R. BELL, 
sworn for the plaintiff: 
DIRECT EXA~1INATION. 
Q. Mr. Bell, do you know Aunt Jane Brown, and, if so, 
l1ow long have you known her Y 
A. I do not remember when I did not know her. All of mv 
life. · 
Q. Do you know what her abilities were for w:or1dng, np 
until the time that she 'vas injured in this automobile acci-
dent in February, 1929? 
A. Well, she was unusually active for a person of her age. 
That is all I know. She did not live within sight of me, and 
I do not know just how much work she did. 
Q. Did you ever happen to see her doing a.ny farm work 
at all during your passing around in the country? 
A. I think it was the fall before she was hurt: I saw her 
up there at California beating· out some black peas that she 
4~~ picked. 
' 
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page 176} CROSS EXAMINATION. 
:By Mr. J. G. Bohannan: 
Q. You saw her beating out some black peas. You do not 
know whose peas they were, do you, Mr. BellY 
A. No, sir, I just imagine she picked them on Joe's farm, 
for Joe Brown, on his farm there. 
Q. You do not lmo\v whether she was paid for picking them 
or just picked them for her son 1 
A. No, sir. 
· Q. You do not know anything ahout her earnings, or how 
much she was capable of earning, before she was hurt? 
A. No, sir. 
• 
Witness stood aside. 
JANE BROWN (Colored), 
the plaintiff, sworn on her own behalf : 
DIRECT EXA!1INATION. 
By Mr. Burt: 
Q. Aunt Jane, you were crippled up in an accident by an 
automobile in California in this county on February 12, a 
. year ago, weren't you 7 
A. Yes, sir. 
Q. How old are you, Aunt Janet 
A. I am 77 now. · 
Q. Before the· accident down there could you do anything 
in the way of working? 
A. Yes, sir. 
page 177 }- Q. What? 
A. Yes, sir, I could work. 
By the Court: 
Q. What was the nature of the work that you did do7 
vVitness: You mean general work Y 
The Court: Yes. 
A. Well, I did all of my housework, \vhat was needed around 
the . house, and I did most any work out ·of doors, except 
plowing. I did not do any plowing. 
/ Q. Did you work, and if so, what did you do? 
A. Yes, sir, I have gone out after my breakfast was over, 
~--
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into the field;· and I did any kind of work any other woman 
has done in the field. 
By Mr. Burt: 
Q. Did you do your own washing, at the house 1 
A. What little washing was done, I did it; yes, sir. 
Q. I mean the washing for your own family there! 
A. Yes, sir. 
1\{r. J. G. Bohannan: We object to what she did for her 
own family. I think the husband is entitled to the wife's serv-
ices in tha·t respect. That has no bearing upon the question 
of her earning capacity. It is not remunerative service. 
The Court: The objection cis overruled. 
Exception noted. 
The Court: The evidence does not go necessarily to the 
· questiqn of her earning capacity. It is her in-
page 178 ~ capacity to do any work, as a matter of fact. 
· Mr. Burt: That is what I am trying to show. 
The Court: And the evidence is relevant as to that. 
By Mr. Burt: 
Q .. Now, since this accident down here have you been able 
to do any work like that! 
A. No, sir. 
Q. In moving your injured leg and arm, do you have any 
pain from itf 
A. A little. 
Q. ·Can you walkf 
A. I can not bear any weight on it; not a bit. 
Q. Can you use a crutch to get around with? 
A. No, sir, because I can not use my hand; and it hurts 
me so in my arm (indicating shoulder). 
Q. Can you tell the jury, Aunt Jane, about what you 
earned, say a month, before you were hurtY 
A. I never took no no~ce of it, and I could not exactly 
say. 
Q. What is your husband's name Y 
A. William. · 
· Q. Has he been able to do any work for some ye~rs Y 
Mr. J. G. Bohannan: We object. The question of her hus-
:band's incapacity, your Honor, is not relevant in this present 
~nquiry.· · 
-------·-------------
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Mr. Burt: I expect to show, if the Court please, that her 
husband has not been able to do any work and that 
page 179 ~ she has been the source of income for the family. 
The Court: The objection is sustained. 
By Mr. Burt: 
Q. Can't you give the jury some idea of about what yoa; 
earned per month before you were hurtY 
A. I do not want to say something wrong, and I certainly 
do not know, but I have made right good money, and I have 
earned all tha.t I made. 
Q. I would like for you to .state as nearly as you can abo~t 
what you think you earned, per month, each month prior to 
the time that you were hurtY 
A. I do not want to say too much. I reckon $10.00. 
Q. $10.001 
... ~. Yes, sir. 
Q. You did not keep any regular account of what you 
earned, did you Y 
A. No, sir. 
Q. Do you know how old your mother was when she died f 
Mr. J. G. Bohannan: We object to that, your Honor .. ·It 
is not relevant to the present inquiry. 
The Court: I fail to see the relevancy of it. 
~Ir. Burt: I do not know what my friend expects to put 
on in the way of proof in that respect, but I think it is per-
fectly proper to show whether or not the plaintiff comes of a 
long-lived family or a short-lived family. 
· Mr. J. G. Bohannan: The mortality table: 
page 180 ~ "\Vould be the proper evidence. · ·· 
The Court: The objection is sustained. ' · 
1\'fr. Burt: The reply of counsel for the defendant is ex-·· 
actly what bad anticipated; the introduction of the mortality 
table. 
The Court: Then, you can put her on in rebuttal. 
1\Ir. Burt: I thought we .could save time in this way. 
The Court: It might or it might not be relevant. 
lYir. Burt: I do not think the mortality table proves any-
thing. 
l\fr. J. G. Bohannan: The Court of Appeals differs with 
you. 
The Court: The objection is sustained. 
lvl r. Burt : Exception. · 
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CROSS EXANIINATION. 
By Mr. J. G. Bohannan: 
Q. Aunt Jane, you said you earned about $10.00 a month. 
Did you earn that every month during the year or just some 
monthsY 
A .. Just some months. 
Q. What months was it, in the fall or summer or spring 
or winterY 
A.. When I was working in the crops, I reckon. Sometimes 
I could work out in the winter-time. When the weather was 
good, I worked out; and I could raise fowls; and when it was 
very cool I stayed in . 
. Q. Was not the most of your work done around in the fall 
of the year, about cotton picking time and peanut 
page 181 ~ picking time? 
A. I picked up more peas off the ground than 
cotton, but I did pick cotton. 
Q. And that was in October and November? 
A. And September sometimes; and even up until Christ-
mas. 
Q. And you would get about $10.00 a month for that? Is 
that what you mean? 
A .. I would make more than that sometimes. I would say 
on an average $10.00 a month. Sometimes I made more than 
that, when I got "in the field picking up peas, no one could 
pick up as many as I could. And that is why I said $10.00. 
a month. 
Q. And didn't your household duties keep you busy, cook-
ing and washing and sewing¥ 
A. Yes, sir. · 
Q. 'T4en, how much time did you have to work on somebody 
else's farm T 
A. Perhaps I did not have any, but I took time and 'vent. 
Q. The-people here know that I have worked for them, and 
did good work for them. And I would leave my housework 
undone. 
Witness stood aside. 
JOE BR.OWN (Colored), 
sworn for the plaintiff: 
DIRECT EXAl\1INATION. 
By 1\llr. Burt: · 
Q. Joe, you are the son of Aunt Jane, aren't you? 
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.A.. Yes. sir. 
Q. How far do you live from her! 
A. At the time of the· accident I lived about three miles. 
Q. How far now? 
page 182 r A. Well, .she is with my sister now. I reek.on 
- about 300 or 400 yards. 
Q. Before the accident did Aunt Jane and her husband live 
together~ · 
A. Yes, sir. She was on her wa:y home when she got hurt. 
Q. Have they been living together .since that time? 
A. ~o, sir. . 
Q. You say she stays now with your sister, 'her daughter! 
A. Yes, sir. 
Q. And where does William stay, her husband, your father? 
A. With me. He had to break up from where he was liv-
ing, and I take care of him, or we children do. 'He lives there 
on my place. . 
Q. Was Aunt Jan~, prior to the accident, active in getting 
around, and did she do work around at different places 7 
A. Yes, sir. · 
Q. What kind of work 7 
.A. Well, she did her general housework, and 'Y'ould wall~ 
about three miles to my house; I always planted a lot of peas, 
different kinds of peas, and I would pay her so mueh for 
]Jicking them up or picking them off and beating them out; 
and she would do patching f·or our children; and she would 
'valk three miles back and forth, night and morning. 
CROSS EXAMI~ATION. 
By 1fr. J. G. Bohannan: 
Q. Brown, are you married? 
A. Yes, sir. 
vVitness stood aside. 
page 183 ~ Mr. Burt : I rest. 
Mr. J. G. Bohannan: The defendant does not 
desire to introduce any testimony, s1r . 
• 
Testimony closed. · 
The Court: Gentlemen of the jury, there was another trial 
of this case. You are not concerned 'vith that at all. You 
are confined solely to the question of damages. 
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page 184 ~ .And to the action of the court in sustaining the 
motion of the plaintiff and in setting aside the 
verdict of the jury, in entering judgment for the plaintiff and 
. in directing that a jury .be empanelled at the bar of the court 
to make· an assessment of damages, the defendant excepted, 
and he now tenders this his bill of exception No. 2,. which he 
prays llla.y be signed, sealed and made a part of the record 
in this case which is accordingly done this 2d day of May, 
1930. 
B. D. WHITE, Judge. (Seal.) 
I hereby certify that this is an accurate typewritten copy 
-of a Bill of Exception this day signed by me. 
Given under my hand this 2d day of May, 1930. 
B. D. WHITI~. 
page 185 ~ Virginia: 
In the Circuit Court of Surry County. 
,Jane Brown 
vs. 
D. W. Sykes. 
.r 
BE IT RE·ME]JIBERED, that on the trial of the assess-
ment of damages in this case and after the jury had been 
sworn to try the issue joined and after the plaintiff and the 
defend¥1-t had introduced before the jury the evidence set out · 
in bill of exception No. 2, which is made a part hereof, the 
plaintiff moved the court to instruct the jury as follows: 
IP. 
The coui·t insttucts the jury, that in fixing the amount of -
money to be awarded the plaintiff as damages they should 
allow her such sum as they believe from the evidence will 
-compensate her reasonably for the injuries sustained, not to 
exceed $10,000.00 . 
.And in estimating the amount to be a'vnrdcd as damages 
the jury may consider the following factors, to-wit: 
(1) The bills incurred for hospital expenses and treatment 
by physicians and surgeons. 
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(2) The physical and mental pain a1id suffering consequent 
upon plaintiff's injuries. · ~ 
( 3) The reasonable value of time already lost by reason· of 
the injuries sustained. 
page 186 ~ ( 4) If the jury believe from the evidence that 
. the injuries sustained permanently disable the 
plaintiff to an extent which will lessen her capacity to earn 
money in the future, and handicap her in the perfonuance of 
her duties as a housewife, then they may, in addition to the 
3;bove, find for her in such sum as will, if paid now, be a fair 
compensation for her diminished capacity to earn money and 
perform her household duties in the future; and in this con-
nection the jury may take into consideration the probable 
duration of the plaintiff's life under all the proof in this case. 
( 5) And in estimating· the amount to be awarded the jury 
should consider the diminished purchasing power of money. 
2P. 
The court instructs the jury that damages are desig1wd 
not only as a satisfaction to the injured person for ~ncb finan-
cial loss as may have been sustained, and for physical pain 
and mental anguish suffered, and ·for inconvenience naturally 
resulting from the injury, but likewise as punishment for the 
guilty person in order to deter him from similar acts in the 
future; therefore, in the case at bar, the jury, in a.warding 
damages to the plaintiff, may take into consideration the 
factor of exemplary damages in fixing the sum total of dum-
ages to be awarded. 
But the court refused to give the said instructions in the 
form in which they were offered, and over the objection of the 
plaintiff amended instruction IP and gave the same in the 
amended form as follows : 
IP. 
page 187 ~ The court instructs the jury, that in fixing tlte 
amount of money to be awarded the plaintiff as 
damages, they should allow her such sum as they believe from 
the evidence will compensate her reasonably for the injuries 
sustained, not to ex-ceed $10,000. 
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· And in estima.ting the· amount to be . .awarded ~s damages 
the jury may consider the following factors, to-,vit: 
(l) The bills incurred for hospital expenses and treatment 
by physicians and surgeons. 
(~) The physical and mental p~n and suffering consequent 
upon plaintiff'·s injuries and whether the injury to the plain-:-
tiff w~~ temporary or permanent. 
And the court refused to give instructions 2P. And the 
def~nda.nt objec.tecl to the giving of instruction IP as given 
upon the ground that the plaintiff had shown no right to ·re~ 
coy~r for any hospital expenses or treatment by physicians 
and surgeons, becu.a8e it had not been shown that the cost 
thar~of or any part of such cost had been paid by her, .and, she 
being married, the husband would be liable for the same and 
no·recovery of the same .by her could be had. 
And the defendant. thereupon ·moved the court to instruct 
the jury as follows: 
ID·. 
The court instructs the jury that in assessing damages in 
thi~ case they cannot take into consideration any expenses 
innurred for hospital care, nursing, medical or surgical treat-
mftnt. 
2D. 
The court instn1cts the jury that, if they believe from the 
evidence that the plaintiff's injuries are permanent,· they 
shall, in determining the amount of the damages sustained 
by the plaintiff by reason of loss of earnings and 
pag~ 188 ~ suffering, take into consideration her age and the 
probable duration of her life. 
3D. 
ThQ court instructs the jury that, if they :find froin the gvi-
clenae that the plaintiff suffered any financial damage hy·ren-· 
son of her not being able to work, they shall, h1 detennining 
th~ amount of such dama.ges, take into consideration 1.l1e 
amount earned by the plaintiff prior to her injury, keeping 
in mind the plaintiff's age and the possibility that her earning 
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capacity would have diminished, regardless of her injuries as 
her years advanced. 
And the court refused to give any of the said inst~uctions, 
And the defendant objected to the refusal of the court to grant 
instructoins ID upon the ground that the evidence shows that 
the plaintiff in this case is a married woman, and tl1at it was 
not shown that· the plaintiff paid any expenses incurred for 
hospital care·, nursing, medical or surgical treatment, or tl).at 
she was liable for the same; that the plaintiff's husband owed 
her the duty of support and would be liable for these ex-
penses, and that the instruction rightfully withdraw these 
items from consideration by the jury. And the defendant ob-
jected to the refusal of instruction 2D upon the ground that 
the defendant was entitled to have the jury instructed that 
in determining the amount of the damages sustained they 
might take into consideration her age and the probable dura-
tion of her life, as bearing upon the extent of her future suf-
ferings and the loss of her earnings. And the defendant ob-
jected to the refusal of the court to give instruction 3D upon 
the ground that the defendant was entitled to have the jury 
instructed that they might take into consideration 
page 189 ~ the amount earned by the plain- prior to her in-= 
jury, in view of the fact that the plaintiff did 
work from which she received no compensation and work for 
which she was not entitled to any compensation and upon the 
further ground that the jury should have instructed that they 
might take into consideration the plaintiff's age and the pos-
sibility that her earning capacity would have diminished, re-
gardless of. her injuries as her years advanced. 
And the said instructions so given and refused were all 
the instructions given or refused upon the trial of the assess-
ment of damages. And to the ruling of the court in giving 
instruction IP as given and in refusing· to give instructions 
ID, 2D and 3D, the defendant excepted, and he now tenders 
his bill of exception No. 3, which he prays may be signed, 
sealed and made a part of the record in this case which is 
accordingly done this 2d day of 1\iay, 1930. 
B. D. WHITE, Judge. (Seal.) 
I hereby certify that this is an accurate typewritten copy 
of a Bill of Exception this day signed by me. 
Given under my hand this 2d day of May, 1930. 
B. 1:>. WHITE. 
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In the Circuit Court of Surry County. 
Jane Brown 
vs. 
i) ... vV. Sykes. 
: .'.: ... 
BE IT REME1\1:BERED, that upon the trial of the assess-
ment of damages in this case and after the jury had been sworn 
to try the issue joined upon the assessment of damages and 
after the plaintiff and defendant had intrOduced before the 
jury the evidence set out in bill of exception No. 2, which is 
made a part hereof and after the court had instructed the 
jury as set out in bill of exception No. 3, which is likewise 
made a part hereof, and after argument of counsel before 
the jury, the jury retired to consider the verdict and later 
returned into court with the following verdict: "We, the jury, 
find for the plaintiff and fix her damages at $2,000. ", and 
that thereupon the defendant moved the court to set aside 
the verdict of the jury upon the ground that the S·ame was 
excessive and that it was contrary to the law and the evidence 
and without evidence to support it, and upon the further 
ground that the court upon the trial of the assessment of dam-
ages admitted improper and. irrelevant testimony over the 
objections of the· defendant and upon the further ground that 
the court gave a certain instruction asked for by the plaintiif 
over the objection of the defendant and refused to give cer-
tain instructions asked for by the defendant. 
page 191 ~ And the court upon consideration of the said mo-
tion overruled the same and refused to set aside 
the verdict and then proceeded to enter a final judgment 
thereon that the plaintiff recover from the-defendant the sum 
of $2,000., with interest thereon from the 25th day of ~Iarch, 
1930, to which action of the court in refusing to set aside the 
verdict and in entering the said judgment the defendant ex-
cepted, .and he prays that this his bill of exception No. 4, 
may be signed, sealed and made a par± of the record in this 
case, which is accordingly done this 2d day of May, 1930. 
B. D. WHITE, Judge. (Seal.) 
I hereby certify that this is an accurate typewritten copy 
of a Bill of Exception this day signed by me. · 
Given under my hand this 2d day of 1\{ay, 1930. 
B. D. WHITE. 
D. W. Sykes v. Jane Brown. 
page 192 ~ Virginia: 
In the Circuit Court of Surry ·County. 
Jane Brown 
vs. 
D. W. Sykes. 
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• I j 
BE IT REl\fEl\IIBERED, that on the trial of the assess-
ment of damages in this case and after the jury had been 
sworn to try the issue joined, the plaintiff to maintain the 
issue on her part introduced the witness, Dr. A. A. ·Creecy, to 
testify as set out in the defendant's bill of exception No. 2, 
which is referred to and made a part hereof and on direct 
examination was asked the following question by the attorney 
for the plaintiff: 
"Do you know, Doctor, what the amount of hospital bills 
was, the whole that was incurred 1 '' 
Thereupon the defendant by counsel objected to the ques-
tion upon the ground that there was no alleg·ation in the no-
tice of motion that any hospital bills were incurred, tha.tthero 
was no statement showing· that these bills, if incurred, were 
paid by J a.ne Brown; that the witness had not been shown to 
be able to testify of his own knowledge as to what the hospital 
bills were; and that unless it appeared that Jane Brown, 
herself, paid the expenses, she would not be entitled to re-
cover the amount thereof. But the court overruled the objec-
tion and the defendant thereupon excepted. The question was 
then repeated in the following words : 
page 193 ~ "Do you kno,v, Doctor, what is the amount of 
the hospital and medical bills, the whole that was 
incurred and what has been paid, and what, if any, is the 
balance due 1 '' 
rrhereupon· the defendant by counsel renewed the objection 
on the ground stated above, the court overruled the objection, 
and exception was noted and the witness testified that the total 
hospital bill, including that for professional service was Four 
Hundred and Four Dollars and Sixty-Five Cents ($404.65) 
of which Three Hundred and ..B1orty Dollars and Sixty-~'ivc 
Cents ( $340.65) had been paid, leaving a balance due of Sixty 
li,our Dollars ($64.00). That thereupon counsel for the plain-
tiff asked the witness if he had a statement of the account, 
showing that. The .witness replied that he did and ·counsel 
for the plaintiff then asked that t.he statement be filed with 
the court reporter. Thereupon the defendant by counsel ob-
jected to the filing of the statement for the reasons assigned 
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above in the objection to the preceding questions and on the 
further ground that the statement was not shown to have 
been made by anyone familiar with the books -and accounts 
of the hospital, and that such person was not present to tes-
tify as to the correctness of the statement. The objection 
was overruled and exception noted and the statement which 
is marked "Exhibit 1" is thereupon filed. Counsel for the 
plaintiff then -asked the 'vitness whether or not this was a 
~orrect account as shown by the books of the hospital kept 
for these purposes, to which the witness replied: ''That is 
correct. I went over the books and checked this copy with 
1;hem. '' The defendant by counsel then called for the books 
of original entry as the best evidence of the accounts. The 
motion was overruled and an exception 'vas noted. · 
page 194 ~ To the foregoing questions propounded of the 
witness, a witness for the plaintiff upon direct ex-
Rmination, and notwithstanding the defendant's objection, 
allowed by the court, to the filing of the statement and to the 
overruling of the motion, the defendant excepted and he now 
prays that this his bill of exception No. 5 may be signed, 
Realed and made a part of the record in this case, which is 
accordingly done this 2d day of May, 1930. 
B. D. WHITE, Judge. (Seal.) 
I hereby certify that this is an accurate typewritten copy 
of a Bill of Exception this day signed by me. 
Given under my hand this 2d day of 1\'Iay, 1930. 
·B. D. WHITE. 
page· 195 ~ Virginia.: 
In the Clerk's Office of the Circuit Court of Surry County, 
1\f ay second, 1930. 
I, S. B. Barham, Jr., Clerk of the County and of the Cir-
"Cuit Court of said County~ in Virginia, and as such keeper of 
the records of said Court, do hereby certify that the foregoing 
is a true transcript of the records of said Court in the suit of 
"Jane Brown against D. W. Sykes" as the same appeaf of 
reeord and on file in my said office. 
G-iven under my hand this day and year aforesaid. 
S. B. B.A.RI-IAM, JR., Clerk. 
A Copy-Teste: 
H. STEW ART JONES, C. C. 
INDEX 
Page. 
Petition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
R£>cord ............................................. 21 
Notice of Motion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 
Den1urrer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 
.A.1nended Notice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26 
Bill of Particulars.... . .............................. 28 
Verdict . . . . ................. ,, .................... 36-29 
Plea ............................................. 32-30 
Gt·ounds of Defense ................................ 30 
Judgment . . . . ................................... 36-35 
Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38 
Charles Branch (Colored) ..................... 39-38 
Samuel Slade (Colored.) . . . . ................... 42-40 
Emma Hardy (Colored) . . ..................... 44-42 
·Dr. A. A. Creecy ..................... 121-116-50-48-45 
J. H. Brown (·Colored) . . ....... 137-136-106-105-104-50 
Hattie Brown (Colored) . . ................. 106-53-51 
William Brown. . . . . . . . . . . . . . ....•.............. 53 
W. c. 1\Iioohell ..................... 130-128-127-55-54 
Wesley Barlow . . . . ........................ 129-56-55 
R. C. Barham . . . . .......................... 60-59-56 
vV. L. West ..................................... 61 
Jane Brown (Colored) . . ................ 136-133-64-62 
D. W. Sykes . . . . ....................... 107-89-80-71 
Willis Morrison . . . . ........................ 93-92-91 
Dr. E. M. Easley .............. 127-125-124-122-95-94-93 
John C. ~ioody . . .......................... 99-98-95 
W. H. ~foody . . . ....... : . .................... 102-100 
E. T. Appell . . . .................................. 103 
Instructions . . . . ................................ 138-108 
Bill of Exception .......................... 143-142-138-116 
George Mitchell ................................. 131 
Ira Price . . . . ............................... 132-131 
C. R. Bell ................................... 133-132 
Certificate .......................................... 144 
